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The Publishers’ Brief 


We have been mortified to discover that through the carelessness of the binder, a few copies of the 

y GREEN BaG were sent out in an unsightly condition, owing to the frontispiece having been 
hed in wrong side up. We ask that any one who may have received such a copy, will kindly send us 
ddress on a postal card, so that we can mail a perfect copy in place of it. 





We gave place last month to a few complimentary notices of the new GREEN Bac. While the 
yissue of the magazine was deficient in some particulars, we prided ourselves that it was an ex- 
mtnumber. The prominence given to the proceedings of the New York Bar Association at its 
second annual meeting was in line with a fixed policy to give due attention, as occasion may arise, to 
ers of timely interest to the profession in any part of its field, and we have received many commen- 

letters that encourage us to follow on. 
Criticism is always helpful, but it ought to be fair. An old subscriber in Pennsylvania cancels his 
nption because he does not like the change in size, because the articles “do not compare at all 
Wy with those that appeared in the former publication,” and because the magazine “seems to be now 
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devoted simply to a description of the proceedings of the various bar associations,”—and this cited ] 
when we have had opportunity to review but one bar association meeting ! 


From Ohio comes a complaint that the GREEN Bac has “departed widely from its early inceptioy 
as though there could never be an improvement in policy or form! We like this, but we like bette 
commendation as comes from lowa, expressed as follows:— 


“Enclosed find my check for $3.00 subscription for the GREEN BaG for 1909. I have been, 
scriber for nearly 20 years. Among the many legal periodicals I take I regard the GREEN Bac the 
not only for entertainment, but for solid information. I like to see the old green bag on the cover agai 


From Denver comes this note—its conclusion being most gratifying:— 


. “I am not pleased with either the change in form or the apparent change in character of the puli 
tion that seemed to accompany the change of form. I have determined, however, to give the new 
year’s trial.” 


This exhibits a judicial mind: a reserve of judgment until after the trial. 
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Conservatism in Legal Procedure* 


By FREDERICK W. LEHMANN 


PRESIDENT OF THE AMERICAN BAR ASSOCIATION 


T is fundamental in our jurispru- 
dence that every man is presumed 
to know the law and that ignorance of 
the law excuses no one. If it were 
otherwise, the rule of judgment must 
vary with each case, depending not 
upon the law itself, but upon the meas- 
ure of knowledge of the law shown to 
be possessed by the persons involved. 
Such an issue would present as many 
difficulties as an inquest of sanity, and 
if it were a necessary incident to the 
trial of cases, would make the admin- 
istration of justice impossible to human 
powers. 

What everybody is presumed to know, 
everybody should have reasonable oppor- 
tunity to learn. We condemn as in- 
human the tyrant of olden days who 
wrote his mandates in letters so small 
and upon + Slets posted so high that 
his pec Id not read them. Have 
we do. nuch better? If an American 
wishes to know the laws of his country 
he must turn to several hundred volumes 
of statutes, several thousand volumes of 
reports of adjudicated cases and almost 
a many more volumes of text-books, 


_—. 


*An address delivered before the Oklahoma State 
Bar Association at Oklahoma City, Jan. 4, 1909. 


commenting upon and expounding the 
statutes and the cases. If he has time 
for research in this large library he will 
find doubt expressed as to the meaning 
of statutes, adjudicated cases in direct 
conflict, and text writers in marked dis- 
agreement, but the rule by which he is 
to be governed in any transaction is 
somewhere in that confused mass of legal 
lore, and it is so plain and so simple 
that it is his own fault if he does not 
find it or does not understand when he 
has found it. 

The practical result of it all is not 
so bad as might be apprehended. So 
far as concerns the great mass of human 
actions, the law is in accord with the 
common opinion of what is right, and 
men go in and out in the daily course 
of life, walking in the ways of the law 
simply because they follow the dictates 
of their own consciences. This is not, 
however, and cannot be, universally 
true. In the complexity of modern 
society there are many relations gov- 
erned necessarily by conventional rules. 
What is lawful in these relations is not 
always obvious, and a man may err in 
them without impeachment either of his 
integrity or intelligence. He may, fo: 
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example, lose rights or incur liabilities 
with respect to commercial paper by 
acts or omissions that have in them no 
moral quality and that in the particular 
case have worked injury to no one; none 
theless if he hasdisregarded the law he 
must suffer the penalty it imposes. This 
conventional law should then be made 
to conform as closely as possible to the 
habits and usages of those affected by 
it so that a knowledge of it sufficient 
for everyday purposes may be acquired 
in the mere routine of life. 

The presumption of knowledge by 
everybody applies not alone to the sub- 
stantive law which declares the rules of 
human conduct, but as well to the formal 
law which governs the practice and 
procedure in cases when that conduct is 
brought before the courts for judgment. 
Everybody is presumed to know how 
a suit should be instituted, how prose- 
cuted and howdefended, and how taken 
to and through the various appellate 
tribunals which may have cognizance of 
it—that is, everybody is presumed to 
know these things except those who are 
specially learned therein, the lawyers 
who try the cases and the judges who 
decide them. The lawyer must be faith- 
ful to his client in the conduct of the 
cause and beyond this must have, not a 
perfect, but just a reasonable knowledge 
of the law and must show a reasonable 
measure of skill in the use he makes of 
it. He is responsible if he is disloyal, 
incompetent or negligent, but not if 
simply mistaken. The requirement as 
to the judge is only that he be honest. 
However he may err, he cannot be held 
individually responsible for the conse- 
quences. 

The litigant, untrained in the law and 
unused to its mysteries, must bear the 
burden of the blunders of the court and 
counsel, grievous as these may be. For 
the mistakes of the court he may have 
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a costly and partial redress by appeal [ 


to a higher tribunal, while for the mis. 
take of counsel he has, in the case itself, 
no redress at all, and outside of the cage 
none that is greatly worth while. Ip 
State v. Jones, 12 Mo. App. 93, the St. 
Louis Court of Appeals did indeed hold 
that the gross ignorance, incompetence 


and imbecility of counsel for a defen- | 


dant accused of murder, by reason of 
which the defendant was deprived of 
essential rights and advantages guaran- 
teed to him by law, necessary to his 
proper defense and inseparable from a 
fair trial, constituted sufficient cause for 
setting aside a conviction and granting 
a new trial. 
v. Dreher, 137 Mo. 11—of conviction of 
murder and sentence to death, the 
Supreme Court denied this, saying :— 
The neglect of an attorney is the neglect 
of his client in respect to the court and his 
adversary. The decisions are too numerous 
to cite; but their uniform tenor is to the 
effect that neither ignorance, blunders nor 
misapprehension of counsel not occasioned 
by his adversary is ground for setting aside a 
judgment or awarding a new trial. The rule 
is founded upon the wisest public policy. To 
permit clients to seek relief against their 
adversaries upon the alleged negligence or 
blunders of their own attorneys would open 
the door to collusions and would lead to end- 
less confusion in the administration of jus- 
tice. The business of the courts cannot be 
conducted on any other terms than that 
parties must be held by the acts of their 
attorneys in their behalf in causes in which 
they are authorized to appear, and in the 
absence of fraud, leaving the client to his 
remedy against the attorney for his negligence. 


The court said that State v. Jones was 
an instance of a hard case making bad 
law, and while they doubted not that 
justice had been done there, they could 
not give it sanction as a precedent in 
practice and procedure, and it was 
accordingly disapproved. 

Just how the defendant who has been 
hung because of the negligence of his 


But in a later case—State 7) 
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counsel is to enforce his remedy against 
counsel for that negligence is not appar- 
ent, for it would seem that his cause of 
action must abate at the moment it 
fully matured. It is interesting to note, 
however, that a right of action exists 
and is based, not upon the mistake of 
counsel, but upon his negligence. 

The law which a man is held to know 
should be within the reach of his under- 
standing. The procedure to be fol- 
lowed in the assertion and vindication 
of his rights should be plainly marked 
out and easy to be pursued, if not by 
himself, at least by those who are 
accredited as competent to guide him. 
There should be in it nothing savoring of 
the mystery of a craft. 

The substantive law is fairly free from 
this reproach. On its ethical side it is 
brought into accord with the expanding 
sense of justice and the growing spirit 
of humanity of the people, and upon its 
conventional side it is made to harmon- 
ize with the needs and conveniences of 
business as these are developed by in- 
dustrial and commercial progress, and 
in this work of adaptation to new stand- 
ards and new conditions the bench and 
bar have borne an important part. But 
so much cannot be said for the formal 
law, and it is for this the lawyers are 
especially responsible. Here reform has 
moved always with a laggard step. 
Against every proposal of change has 
sounded the cry, ‘‘Nolumus mutare 
leges Anglie.” From the beginning 
there has been strenuous insistence upon 
the existing methods, and even when 
the old order changed, giving way to 
the new, the spirit of the old seemed 
yet to pervade the new. 

It is not strange that with the Norman 
conquest the Norman language should 
come into use in the English courts, but 
it is passing strange, when we consider 
the nature of that conquest, and how 
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soon the alien race was absorbed by the 
native, that this should have continued 
so long. For three hundred years, long 
after English was the language of every- 
day life among all classes of people, 
French remained the language of the 
profession, and when it was discontinued 
it was not for the convenience of liti- 
gants, but, if we may credit Blackstone, 
for the vainglorious reason that Edward 
the Third, having subdued the crown of 
France, it was ‘‘unbeseeming the dignity 
of the victors to use any longer the lan- 
guage of a vanquished country.” And 
the change made was but a limited one. 
The language spoken in the courts was 
English, but the pleading, whatever was 
put in writing and placed on record, 
was done in bad Latin, while the reports 
of adjudicated cases made by the lawyers 
for the use of the profession continued 
to be in Norman French. And so it 
was until the time of the Common- 
wealth, when the Latin was banished 
from the records and the French from 
the reports, not, however, without great 
regret on the part of many lawyers. 
Styles, in his preface, says:— 

I have made these reports speak English, 
not that I believe they will be thereby more 
generally useful, for I have been always and 
yet am of opinion, that that part of the 
common law which is in English, hath only 
occasioned the making of unquiet spirits con- 
tentiously knowing, and more apt to offend 
others, than to defend themselves; but I 
have done it in obedience to authority and 
to stop the mouths of such of this English 
age, who, though they be confessedly differ- 
ent in their minds and judgments as the 
builders of Babel were in their language, yet 
do think it vain, if not impious, to speak and 
understand more than their mother tongue. 

He thought it dangerous that men 
should really know what they were pre- 
sumed to know, and so many were of 
his opinion that with the Restoration of 
the Stuarts the Latin was restored to 
the courts and continued in use for the 
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pleadings and records in all cases, civil 
and criminal, until the year 1730, when 
by act of Parliament English was again 
made the language of the courts for 
every purpose and for the sensible reason 
“that the common people might have 
knowledge and understanding of what 
was alleged or done for and against 
them in the process and the pleadings, 
the judgments and entries in a cause.” 
Even at that day so simple a reform 
could not be effected without opposi- 
tion. Raymond, Chief Justice of the 
King’s Bench, led in the fight against it 
and could see nothing but evil to result 
from the innovation. A generation after, 
Blackstone, in his Commentaries, re- 
gretted the change, and Ellenborough, 
in a still later day, preferred the use of a 
language which had never been the ver- 
nacular of any people to his own Eng- 
lish, dignified as it had been in verse 
and in prose by the genius of Spenser, 
Shakspere, Milton, Dryden, Pope, Addi- 
son and Swift. 

An alien tongue thus persisted in the 
English courts for nearly seven hundred 
years and alien forms persisted for more 
than a century longer. What we know 
as the common law system of pleading 
exhibits the genius of the Norman rather 
than of the Saxon element in the Eng- 
lish nation, but it held its place with 
astonishing tenacity, succeeding in what 
the Latin of the court records had not 
done, establishing itself in the English 
colonies and hindering there the admin- 
istration of justice as much as at home. 
As it developed, it was formalism run 
mad. There was a form of action for 
each particular species of injury, and 
the form was essential. The three gen- 
eral classes of action, real, personal and 
mixed, were further subdivided until, 
according to some enumerations, there 
were fifty-nine distinct forms, and 


around:them grew up a vast amount of 
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learning, the possession of which wags 
the chief equipment of the lawyer. [fj 


suit was brought in the wrong form | 
there could be no change, but it must | 
fail altogether and the unfortunate litj- [ 


gant was not even advised how to bring 
his new suit, for the judgment against 


him told him only that he could not § 
recover in the particular form he had | 


adopted. Even where more than one 
form was open to use great care must 
be exercised, for the books taught that 
“by a judicious choice of the remedy, 
the defendant may be frequently pre- 
cluded from availing himself of a de- 
fense which he might otherwise estab- 
lish.” The injustice of precluding a 
proper defense or permitting an im- 
proper one in any form of action does 
not seem to have received much con- 
sideration. The subtleties and intrica- 
cies of real actions became so great as to 
baffle the skill of the most experienced 
practitioners, and trial in these forms 
was so tedious, difficult and expensive 
that when it was permitted finally to 
try title in ejectment they became 
nearly all of them obsolete, and with 
them, says Reeve in his History of 
English Law, ‘‘was consigned to ob- 
livion one third of the learning of the 
ancient law.” 

The substituted action of ejectment 
was far from being a simple one. In- 
stead of a plain statement of the case, 
each party setting out the facts as he 
held them to be, there must be intro- 
duced the fiction of a lease and a lessee, 
and of an ejector and an ejectment, 
encumbering the pleadings with false 
issues. Fictions of other kinds were 
employed to confer jurisdiction upon 
particular courts. And the peculiarly 
sacred features of those old pleadings, 
which might not be questioned in any 
way, were the statements in them that 
everybody knew to be false. 
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It was claimed as a merit for the 
system that it brought the controversy 
to a single issue and so was peculiarly 
adapted to the institution of trial by 
jury. But the single issue often pre- 
vented a party from making a full 
presentation of his case, and he was 
defeated upon the issue which had been 
framed when upon another he was 
plainly entitled to succeed. To remedy 
this evil the cause of action was per- 
mitted to be stated in various forms in 
different courts and to each of these 
counts the defendant was permitted to 
interpose as many pleas as the ingenuity 
of counsel could devise. In a case re- 
ported in the 23d Wendell there are 
thirty replications to one plea. Instead 
of a single issue there came to be so 
many that for the practical purposes of 
the case there was none at all. Every- 
thing was done except to make a plain 
statement of the contention of each of 
the suitors. Burke fairly describes the 
legal procedure of his day in his ‘‘Vindi- 
cation of Natural Society”’ :— 


The worst cause cannot be so prejudicial 
to the litigant as his advocate’s or attorney’s 
ignorance or neglect of the forms. A law 
suit is like an ill-managed dispute, in which 
the first object is soon out of sight and the 
parties end upon a matter wholly foreign to 
that on which they begun. In a law suit the 
question is, who has a right to a certain house 
or farm, and this question is daily determined, 
not upon the evidence of the right, but upon 
the observance or neglect of some forms of 
words in use among the gentlemen of the 
tobe, about which there is even amongst 
themselves such a disagreement that the most 
experienced veterans in the profession can 
never be positively assured that they are not 
mistaken. . . . 

I remove my suit; I shift from court to 
court; I fly from equity to law and from law 
to equity; equal uncertainty attends me 
everywhere; and a mistake in which I had 
no share decides at once upon my liberty and 
property, sending me from the courts to a 
prison, and adjudging my family to beggary 
and famine. I am innocent, gentlemen, of 
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the darkness and uncertainty of your science; 
I never darkened it with absurd and contra- 
dictory notions, nor confounded it with 
chicane and sophistry. You have excluded 
me from any share in the conduct of my own 
cause; the science was too deep for me; I 
acknowledged it; but it was even too deep for 
yourselves; you have made the way so intricate 
that you are yourselves lost in it: you err, and 
you punish me for your errors. 


Until the middle of the last century, 
within the memory of living men, this 
archaic procedure held its place wherever 
the jurisprudence of Westminster had 
sway, and it may be found still in force 
in one of the leading states of the 
Union, relieved, it may be, of some of 
its worst features. Take up Chitty’s 
Pleading and Tidd’s Practice, read the 
dreary casuistry you find in their pages 
and bear in mind that it remained until 
our day as an obstruction in the way of 
justice. The niceties and subtleties of 
the law of pleading were all settled at 
the expense of some suitor who cared 
nothing and should be held to care 
nothing for the forms employed, but 
who had a grievance and was entitled 
to a remedy, and as at the trial he could 
tell his case from the witness stand in 
plain English, so it should have been 
formulated by his counsel for trial in 
plain English in the pleadings. The 
steam engine was invented and im- 
proved and became the motive power 
of manufactures, and of transportation 
on the water and on the land, the 
lightning was subdued and made to 
serve as an instantaneous messenger be- 
tween the remotest parts of the earth, 
sinews of iron and steel in every field of 
labor were doing the work of human 
brawn, industry and commerce were 
revolutionized in all their methods, be- 
fore the profession was brought to recog- 
nize the truth that the best way for 
the purposes of justice, of stating a 
cause of action, or the defense to it, 
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was to state its constituent facts in lan- 
guage such as the people concerned with 
it use in the every-day relations of life; 
in other words, to perfect the statute of 
the fourth year of George the Second 
and make the pleadings in English courts 
speak plain English. 

For his constant and untiring efforts 
to this end, and for the large measure 
of success achieved, the country and 
the profession are greatly indebted to 
David Dudley Field. But Field himself 
felt that his work was far from com- 
pleted. The changes he introduced were 
not heartily received, and, as before, the 
old wine was poured into the new 
bottles. The code, it was held, was in 
derogation of the common law, and it 
must be strictly construed; and this in 
face of the fact that the purpose of the 
code was to cut up the common law of 
pleading, root and branch. It was not 
sufficient to state facts, as the code 
contemplated, but there must be a 
theory of the case, and a mistake as to 
this was fatal. The spirit of the old 
formalism survived, and the shades of 
debt and detinue, trover and trespass 
were constantly invoked and haunted 
the courts with their ghostly presence. 
Students in our law schools are still 
taught that they cannot plead properly 
in the new way if they have not mastered 
the old, and so to fit them for making a 
concise statement of facts in plain Eng- 
lish they are commended to the fantastic 
forms and tragic absurdities of Chitty 
and Tidd rather than to the rudiments 
of English grammar and the simple 
diction of the English Bible. 

The purpose in pleading should not 
be to display expertness in the art, but 
to advise the court and the opposing 
party of the contention made. The 


controversy in the interest of justice 
should be narrowed as much as may be, 
but not necessarily to a single issue, for 


there may be more than one matter 
really at issue between the parties, 


Falsehood should be eliminated as wel : 
as formalism. We require the sanction ~ 
of an oath or affirmation in behalf of | 


testimony, and we should require the 
same solemn sanction for the pleadings, 
As the practice now stands in many of 


the states, litigants are put to the | 


burden and expense of proving facts 


which would not be denied if the denial | 


were required to be under oath. In 
nearly every case where a general denial 
is interposed it is in greatest part untrue. 
Under the Missouri code it does not put 
in issue the execution of a written instru- 
ment or the existence of a partnership 
or corporation, unless it is supported 
by an oath. But these facts are not 
more sacred than other facts and a 
party should no more~be permitted to 
deny by his pleading than by his testi- 
mony anything which he knows to be 
true. Justice should be speedy and in- 
expensive, and truthful pleading and 
simple procedure are most effective 
means to that end. 

Where the appeal of a case is allowed 
it should be facilitated in every possible 
way, but in nearly every state we find 
an accumulating body of law upon the 
subject of appellate procedure. At the 
same time complaint is made by the 
judges that the records presented are 
largely encumbered with useless matter. 
But the fact should occasion no sur- 
prise. Elaborate records are a necessary 
consequence of intricate procedure. 
When there is doubt whether something 
shall be done in one way or another, it 
is, if possible, done in both ways. If 
there is any question whether something 
should be included in the record or may 
be excluded, it is included. With us 
appeals are sometimes dismissed because 
it does not appear from the record in the 
appellate court that something was done 
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in the trial court, notwithstanding it 
was infact done. Refining beyond this, 
it is held that some things done in the 
lower court are matters of record and 
that others are matters of exception, 
and if in the transcript or abstract filed 
in the appellate court that appears in 
the record proper which belongs in the 
pill of exceptions, or vice versa, it will 
not be considered. Lawyers are ad- 
vised to make themselves familiar with 
the learning of the law on this subject, 
but why should there be any learning 
on the subject? Everything done in 
the course of a case is now, in fact, made 
a matter of record, motions as well as 
pleadings; and the evidence being taken 
in shorthand and transcribed by an offi- 
cial reporter, this when approved as 
correct can be filed and the bill of ex- 
ceptions dispensed with altogether. But 
the habit of technicality is strong with 
us, and holds us to the neglect of sub- 
stance. The short form of appeal in 
Missouri requires that a certified copy 
of the judgment shall be filed in the 
appellate court and later there must be 
filed a printed abstract of record of the 
court below. A case was recently dis- 
missed by the Kansas City Court of 
Appeals because the printed abstract 
did not set out that the certified copy 
of the judgment had been filed. It had 
been filed in fact, and by predicating a 
dismissal upon this ground, the court 
refused to take notice of its own record 
of the case. Our practice is too much 
beset with requirements which, com- 
plied with, serve no good purpose what- 
ever, but the omission of which is fatal 
to the case, and as long as this continues 
there will be much useless labor imposed 
alike upon counsel and the court. If 
tecords are to be reduced in volume, the 
process of elimination must not be a 
dangerous one, and form must be dealt 
with as form, and the punishment in 


case of offense against it should be made 
to fit the crime. It is a worse than 
Draconian code which punishes the client 
capitally for the misdemeanor of his 
counsel. 

When a case has been safely con- 
ducted through the devious course of 
appellate procedure, the old spirit asserts 
itself in the manner in which it is re- 
viewed. It is not sufficient to sustain 
the judgment that it is right, but there 
may be no error in any of the proceed- 
ings leading up to it. We profess great 
respect for the verdicts of juries, and 
under guise of this respect set them 
aside for the most trivial causes. The 
statute provides that a case shall not 
be reversed except for some cause affect- 
ing the merits, but we emasculate the 
statute by the rule of administration 
that error is presumptively prejudicial. 
The appellate judges may be sure that 
the evidence improperly admitted or ex- 
cluded, or the instruction given or with- 
held, would not have affected the result 
with them, but they cannot say as to 
the jury, and so the verdict is set aside. 
And yet they do in many cases put 
themselves in the place of the jury and 
say what should or should not be done 
respecting a question of fact. Negli- 
gence is a question of fact, but if upon 
the evidence presented in any case all 
reasonable men must draw the same 
conclusion respecting it, the question is 
held to be one for the court. The trial 
judge may think in a particular case 
that reasonable men might differ as to 
the matter and so submit the case to 
the jury; the jury may find that there 
was negligence, and the appellate court 
may set aside that verdict, the judges 
substituting their judgment of what all 
reasonable men should conclude for that 
of the jury. A motion for new trial is 
made on the ground of newly discovered 
evidence, and the court refuses the 
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motion unless it believes that the new 
evidence would probably produce a 
different result. In these cases the 
courts deal with facts and determine 
according to their judgment of what 
the facts require. In every case the 
presumption should be in favor of the 
verdict and no error of ruling made in 
the haste and pressure of a trial should 
occasion a reversal upon a mere specu- 
lation as to what the jury might have 
done had the ruling been otherwise. 
The case should be considered in its 
entirety, and unless it appears affirma- 
tively that harm has resulted, the error 
should be disregarded. If the appellant 
has a grievance it is not because of any 
ruling in the course of the trial, but 
only because that ruling was a hurtful 
one, probably affecting the result of the 
case. As it is, we all know that cases 
are sometimes tried with a view to mak- 
ing a record containing reversible error, 
and the trial becomes a mere contest of 
skill between counsel, with the advan- 
tage on the side of him who best under- 
stands the rules of the game. The 
respect for the verdict of a jury should 
be more genuine and substantial, and 
when this is so cases will be tried more 
upon their merits and the result will not 
often be in conflict with the justice of 
the cause. Every case denied a hear- 
ing because of fault of form, and every 
case decided upon grounds not involv- 
ing its merits, is a reproach to our pro- 
fession. 

They have advanced far beyond us in 
England. In 1873 the different courts 
of common law and chancery were made 
one court, consisting of two divisions, 
the High Court of Justice, which had 
original jurisdiction, and the Court of 
Appeal, which had appellate jurisdic- 
tion. All mere details of practice were 
left to be governed by rules of court, 
and violation or neglect of these was 


subject to discipline in any case as the 
court thought appropriate. There js 
therefore an elasticity and adaptability 
in the procedure to the requirements of 
each case which is entirely wanting 
when the rules are prescribed by in- 
flexible legislative enactments, failure to 
observe which is fatal to the case itself. 
For being subordinated to substance, 
the tendency is continually toward 
greater simplicity. Pleadings are short 
and to the point, and in many cases are 
dispensed with altogether. Preliminary 
hearings determine whether there is a 
bona fide controversy, eliminate all ques- 
tions of form, settle the issues, whether 
of law or fact, fix the time and mode of 
trial, and the case when tried is tried 
entirely upon its merits. Dilatory tac- 
tics and sham defenses are well-nigh 
impossible under this system, and real 
controversies are disposed of without 
unnecessary delay and without unneces- 
sary expense. 

The procedure on appeal is as simple. 
There is no transfer of the case from one 
court to another, for the trial division 
and the appellate division are con- 
stituent parts of one and the same 
tribunal. All appeals are in the nature 
of rehearings, and are brought by notice 
of motion in a summary way, and no 
petition, case or formal proceeding other 
than the notice of motion is necessary. 
This notice may be amended at any 
time as the Court of Appeal may see 
fit. So much of the record is used as 
the questions involved in the appeal 
may require. The evidence, if questions 
of fact are to be reviewed, may be ad- 
duced by copy, or if the expense of this 
is heavy, the original is resorted to. 
The appellate division may allow amend- 
ments and may receive further evidence 
upon questions of fact. It may order 


a new trial, or it may give any judg- 
ment or make any order which should 
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have been made, and it may make such 
further or other order as the case may 
require. In brief, an appeal is a re- 
hearing without intricacy of method, is 
freed from all our formal labor and a 
great deal of our expense and is dis- 
posed of in a substantial way and upon 
substantial grounds. 

Mr. Odgers, speaking at the beginning 
of this century of reforms in the law 
accomplished in England during the last 
century, says :— 

The changes which I have sketched are 
not final or unalterable. We have not at- 
tained perfection yet, other modifications 
may be deemed expedient hereafter. But 
the reforms to which I have referred tonight 
have all been made with the object and have 
all had the effect of simplifying the procedure 
and improving the administration of our law. 
They have benefited our increasing popula- 
tion; they have removed obstacles from the 
path of commerce, and promoted the general 
prosperity of the realm. Justice is, in fact, 
done in our law courts. No honest litigant 
of ordinary sagacity can now be defeated in an 
action by any mere technicality, or lose his case 
through any mistaken step or accidental slip. 
Litigation in 1800 was dilatory and costly; 
now it is cheap and expeditious. To borrow 
the language of Lord Brougham, the proce- 
dure of our courts was in 1800 ‘‘a two-edged 
sword in the hands of craft and oppression; 
it is now the staff of honesty and the shield 
of innocence.” 


We, too, have made changes in our 
legal procedure since the year 1800, and 
the object and the effect have been to 
simplify it and to greatly improve the 
administration of our law. But we 
have not yet made such progress 
as to justify us in saying that “no 
honest litigant of ordinary sagacity 
can now be defeated in an action by 
any mere technicality, or lose his case 
through any mistaken step or accidental 
slip.”” 

Our criminal procedure is in a worse 
state than the civil. We read Hale’s 
Pleas of the Crown and wonder at the 


refinements of legal reasoning in times 
otherwise not overmuch refined. A bill 
of indictment was a marvel of legal 
craft. It was specific to a degree sug- 
gesting great delight on the part of the 
draftsman in the horrible details of the 
crime he was describing. If it was 
murder, he described the defendant and 
his victim, the time and place, the 
manner of committing the offense, with 
what sort of weapon, the value of the 
weapon, in which hand it was held, the 
number of wounds inflicted, upon what 
portion of the body, how long, how 
wide and how deep, and much more of 
the same sort. As the more detailed 
his description the greater the liability 
to mistake, to avoid the objection of 
variance he multiplied his counts, the 
differences in them being as to the kind 
of weapon used, or as to the hand in 
which it was held or the portion of the 
body upon which the wound was in- 
flicted, and so on, until the indictment 
was expanded into thirty or forty counts, 
and all in Latin, which the defendant 
did not understand, and almost as offen- 
sive as the crime it described. 
Sometimes the pleader, not knowing 
an appropriate Latin word, would use 
an English one, and if there was a 
recognized Latin equivalent for the Eng- 
lish word used, the indictment was bad. 
“Regularly,” says Hale, ‘false Latin 
doth not vitiate an indictment, if yet 
the indictment be reasonably intelli- 
gible.” But some words were so essen- 
tial in their precise form that the omis- 
sion or misplacing of letters in them 
rendered the indictment fatally defec- 
tive. ‘‘Feloniter’’ would not serve for 
“‘felonice,” ‘‘burgariter” for “‘burglariter.”’ 
Hale gives us the reason in case of the 
word used to charge the crime of mur- 
der: ‘‘This word, ‘murdravit,’ is a word 
of art, and cannot be otherwise exprest; 
therefore ‘murderavit,’ instead of ‘mur- 
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dravit’ vitiates an indictment for mur- 
der.” 

The extreme technicality of the judges 
of the early days is often attributed to 
the severity of the criminal law which 
punished with death many offenses now 
dealt with as petty misdemeanors. Pris- 
oners were also denied the right to counsel 
and were not permitted to call witnesses 
in their own behalf. But the sympathy 
of the judge does not fully explain this 
technicality. Something was due to that 
same love of casuistry which displayed 
itself in the forms of civil pleading. No 
indictments were more technically con- 
sidered than those for murder. “‘Mur- 
dravit is a word of art and cannot be 
otherwise exprest.”’ This is not an ex- 
pression of sympathy, but of subtlety. 
Punishments are now apportioned to 
the nature of the offense; counsel is not 


only permitted to the defendant, but. 


is provided for him, and he may not 
only call witnesses in his own behalf, 
but is granted compulsory process for 
them. 

While humanity no longer calls for 
these refinements, formalism does, and 
so we abandon the old precedents grudg- 
ingly and reluctantly and indeed hold 
on to as much of them as we can in 
spite of statutes which provide that 
indictments shall not be held invalid 
for any defect or imperfection which 
does not tend to the prejudice of the 
substantial rights of the defendant upon 
the merits. 

In Lester v. State, 9 Mo. 666, the 
prosecutor, following the old precedents, 
charged that the defendant made an 
assault upon one Scott with a large 
stick of no value, which he held in both 
hands. In the olden days the value 
of the weapon with which murder was 
committed must be stated, because the 
weapon itself was forfeited as a deodand 
to the king, a reason which had no appli- 
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cation in Missouri, but forms persist 
long after the reason for them has ceased. 
The prosecutor further charged that the 
defendant struck and beat Scott and 
inflicted mortal wounds upon him, and 
stated with precision the time when 
and the place where this was done. 
Instead of adding that of these wounds 
the said Scott did “then and there”’ die, 
he added more graphically that of these 
mortal wounds Scott “‘instantly’’ died. 
The indictment was assailed as not 
setting forth the time and place of 
death. In vain the Attorney-General 
argued that “instantly,” in the con- 
junction in which it was used, was the 
exact equivalent of “‘then and there”; 
it was, however, not a word of art, but 
was rather a word of general, popular 
use, and so could not be admitted, the 
court saying that ‘it would be difficult 
to foresee to what extent innovations 
would go if we lose sight of the estab- 
lished precedents, so far as they fix the 
form of material averments.’’ This was 
in 1846, a long time ago, but the ruling 
was repeated in 1877, the cases were 
cited approvingly in 1887, and they have 
never been overruled and may be said 
to be the law today. 

In State v. Jones, 20 Mo. 58, the 
adjectives “‘deliberate’’ and “‘premedi- 
tated’ were used instead of the corres- 
ponding adverbs in describing an 
assault which resulted in murder, and 
for this fault of grammar the indict- 
ment was held to be bad and the con- 
viction set aside. This again is an old 
case, but modern cases hold as strict a 
rule. The Constitution of Missouri pro- 
vides that all indictments shall con- 
clude “‘against the peace and dignity of 
the state.” In State v. Campbell, 210 
Mo. 202, decided last year, the indict- 
ment, which was for rape, concluded, 
“against the peace and dignity of state,” 
omitting the article ‘‘the,”’ and for this 
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omission the indictment was held bad, 
as not ‘indicating the power or author- 
ity against which the facts charged in 
the body of the indictment constitute 
an offense.” And yet the indictment 
showed upon its face that it was re- 
turned in the Criminal Court of Greene 
County, Missouri, by the ‘“‘grand jurors 
of the State of Missouri, impaneled, 
sworn and charged to inquire within 
and for the body of Greene County,” 
and it charged the crime to have been 
committed in the County of Greene and 
State of Missouri, contrary to the form 
of the statute in such cases made and 
provided, and it was signed by the Prose- 
cuting Attorney, endorsed by the fore- 
man of the grand jury, and filed by the 
clerk of the court. The court cited 
adjudicated cases and text writers in 
support of its opinion, but the lay mind, 
which is presumed to know the law, will 
inquire if the state of Missouri was not 
plainly indicated as the power and 
authority against which the offense was 
committed, what power and authority 
was indicated? 

In these cases what was intended was 
perfectly plain from the indictment. In 
the first case the language used was 
better fitted for its purpose than the 
formal phrase; where the adjective was 
employed instead of the adverb the 
fault could not have been detected by 
one who did not know what was meant, 
and in the last case the omission of the 
article ‘‘the’’ was plainly an omission 
of the pen of no more significance than 
if there had been a failure to cross a 
“t” or dot an “‘i.” 

In the neighboring state of Texas 
there is a list of cases displaying a like 
precision with respect to verdicts. 

In Taylor v. State, 5 Texas App. 569, 
decided in 1879, the jury found the 
defendant “‘guity’’ and fixed his pun- 
ishment at imprisonment in the peniten- 
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tiary for three years. The court said 
that as a general rule “neither bad 
spelling or ungrammatical findings of a 
jury will vitiate a verdict when the 
sense is clear.’’ And after declaring this 
common sense rule they hold the verdict 
bad because ‘“‘guity’’ is neither syno- 
nymous nor idem sonans with “‘guilty.”’ 

In Curry v. State, 7 Texas App. 91, 
also decided in 1879, the jury found the 
defendant ‘“guily’’ as charged in the 
indictment and assessed his punishment 
at five years’ imprisonment, and this 
verdict was held to be good because fol- 
lowed by the words ‘‘as charged in the 
indictment,’’ and also because ‘“‘by sepa- 
rating the syllables so as to place the 
first four letters in one syllable and hav- 
ing the ‘y’ alone in the second, and 
giving the letter ‘i’ the short sound, 
the sound would be, if not identical, at 
any rate nearly so, with the ordinary 
pronunciation of the word if written 
‘guilty.’ ”’ 

Now, it is plain as a pike-staff that 
in each case the jury meant “guilty,” 
and in neither case if the word as written 
is to be dealt with as a distinct word 
is it either synonymous or idem sonans 
with guilty. Neither “guity’’ nor 
“guily’”’ is known to the English lan- 
guage, and the omission of the “‘t”’ 
affects the identity of the sound quite 
as much as does the omission of the 
“_ 

In Woolridge v. State, 13 Texas App. 
443, decided in 1883, the verdict was, 
‘“‘We the jury find the defendant, Ben 
Woolridge, guilty of murder in fist de- 
gree and assess the punishment at 
death.” 

The learned court said: ‘Instead of 
the word ‘first’ the jury has used the 
word ‘fist,’ or, in spelling the word 
‘first’ has omitted the letter ‘r.’’’ Con- 
sidering all the circumstances, the de- 
fendant being on trial for murder, and 
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there being different degrees of this 
offense, and these degrees being numeri- 
cally designated, and it being the 
function of the jury to find the defendant 
guilty or innocent, and if guilty to deter- 
mine whether in the first or second 
degree, the case would not seem to be a 
difficult one. The first man called in 
from the street would have said the jury 
inadvertently omitted fhe letter “‘r’ 
from the word ‘‘first.’’ And so the sec- 
ond and every other man called in from 
the street would have said. Among 
all those conclusively presumed to know 
the law there would have been no differ- 
ence of opinion. And the judges of the 
court, in their capacity as individuals, 
in which capacity they, too, are pre- 
sumed to know the law, had no doubt 
that it was simply a case of misspelling. 
But as judges, and having regard to the 
sanctity of trial by jury, it was other- 
wise, and in six or seven pages of legal 
learning they solemnly conclude that 
the jury had found the defendant guilty 
of murder in the ‘“‘fist’’ degree, which 
was a degree not known to the law, 
and so the verdict was set aside. The 
pith of their reasoning, if there be pith 
in such reasoning, is: — 


... It is to be particularly noted that 
here we have no case of misspelling a word; 
the word used is ‘‘fist,’’ as well known to the 
English language as any other word in daily 
common use. It is further to be noted that 
this word ‘‘fist’’ is not pronounced, and 
cannot by any contortion of pronunciation 
be made to sound like the word ‘“‘first’’; and 
consequently the doctrine of idem sonans is 
not applicable and must be eliminated from 
the discussion. .. . 

Have the jury found the defendant guilty 
of murder in the first degree? To enable us 
to so hold, we must strike from the verdict a 
word which they have plainly spelled—a word 
in everyday use in our language—and sub- 
stitute in its place another and entirely differ- 
ent word which we only infer they must have 
intended instead of the one they have used. 
Can we do this? If so, ... then why have 


the inestimable right of trial by jury at all? 
If the court can substitute a verdict which 
the jury has not found, or find one where 
they have found none at all, then why have 
a jury? Why not let the court find the entire 
verdict without the intervention ofa jury? .. 

In Walker v. State, p. 618, of the same 
report containing the Woolridge case, 
the verdict was ‘“‘wee the jurors finde 
the defendant gilty and of mrder in the 
first degree and assess his confinement 
in the penetentery for life.” ‘‘We’’ and 
“find” are both encumbered with a 
superfluous ‘‘e,” “guilty” and ‘‘murder” 


“cc ” 


are both guiltless of the “u’’ and the 
penitentiary has lost both of its ‘‘i’s.” 
Surely such deformities must invalidate 
the verdict. But no! None of them is 
even seriously considered except the 
omission of the ‘‘u’’ from “murder,” 
and the verdict is held to be good upon 
the ground that the word as contained 
in the verdict is idem sonans with the 
word as properly spelled. The conclu- 
sion is a sensible one, but the reason- 
ing is absurd, for a syllable without a 
vowel is unknown to the English lan- 
guage. 

In 1886 “guity’’ was again held to 
vitiate the verdict, while in 1892 an 
additional ‘‘t’’, although the ‘‘l’’ was 
still wanting, was held to make a good 
verdict. In 1896 a verdict of ‘“‘gilly” 
was sustained, and it had been held so 
early as 1886 that a failure to cross the 
““t’’ in “‘guilty’’ might be overlooked. 

The decisions of the court are as 
eccentric as the orthography of the 
jury. Why should the omission of one 
letter confer the boon of a new trial, 
when the omission of another letter just 
as essential to correct form will not do 
so? Such discrimination in favor of the 
“”’ and the ‘“‘r,” holding them essential, 
and against the ‘‘t’”’ and the ‘“‘u,’’ hold- 
ing them to be non-essential, has appar- 
ently no better warrant than the order 
of precedence in the alphabet. 




















re ee ee 7 ee ee ee ee ee ee ee ee ee ee ee ee ee ae 


ae. @® fF. —™-* eo —— oo 7-7 mm od r= 353 = Pm © oe * §- 





Conservatism in Legal Procedure 


The evils of this adherence to ancient 
usages which have long survived their 
reason for being are not fully disclosed 
by the reports of the appellate courts. 
The rules declared in such cases as I 
have cited govern the action of the 
trial courts in many other cases. In- 
dictments are quashed, judgments ar- 
rested, new trials are granted and guilty 
men are absolved in cases that never 
reach the Supreme Court. As a conse- 
quence the administration of our crimi- 
nal law is expensive, dilatory and uncer- 
tain. Better it is that ninety and nine 
guilty men escape than that one inno- 
cent man should suffer. For this reason 
we have provided full means of defense 
for every man charged with crime, and 
hold him to be innocent until he is 
proven guilty beyond a reasonable doubt. 
In these substantial and humane provi- 
sions of the law the protection of the 
man wrongfully accused is found, while 
its extreme subtleties are but means of 
escape for the guilty. 

The provisions of our Constitution 
securing a fair trial to the accused do 
none of them sanction the technicalities 
of the ancient law. Prosecution must 
be by indictment or information, and 
as to the form of these, the sole provi- 
sion is that the accused may ‘“‘demand 
the nature and cause of the accusation.”’ 
The trial must be speedy and public and 
by an impartial jury of the county. The 
accused may appear and defend in per- 
son and by counsel, have process for 
witnesses, cannot be compelled to testify 
against himself and may not twice be 
put in jeopardy for the same offense, 
and he must be admitted to bail except 
in capital cases, where the proof is evi- 
dent or the presumption great. In all 
other respects the pleading and proce- 
dure are left within legislative control. 

In every other field of human en- 
deavor the fault which is obviously a 
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mere slip of the pen may be corrected 
by a stroke of the pen. In the law, and 
especially in the criminal law, the fault 
is fatal, everything is vitiated and we 
must begin at the beginning, unless 
indeed, as sometimes happens, even that 
cumbersome remedy is precluded. Legis- 
lative attempts to remedy this condition 
havenot been wanting. Statutesof jeo- 
fails have been enacted providing that 
mere technical or formal defects in plead- 
ings and proceedings shall be disre- 
garded. But we flout the legislative 
attempt at reform and render it nuga- 
tory by construction. We hark back 
to the ancient use and hold everything 
to be material which it held to be so. 

In State v. Sides, 64 Mo. 383, the 
court says:— 

In a pleading which undertakes to charge 
the high crime of murder, it is always best 
to follow precedents which have been long 
adhered to, and which have received the 
sanction of the highest courts both of this 
country and England. It is hazardous to 
make experiments in departing from them, 


under the impression that our statute of jeofatls 
will cure an omission to state material facts. 


And in another case prosecutors are 
warned that departures from the old 
precedents are dangerous “‘and technical 
rules still obtain, for which it is fre- 
quently difficult to assign a reason.” 

We are commended for guidance to 
the old precedents rather than to the 
new statutes. The formal learning of 
centuries ago is held up to us as the 
highest wisdom. For the spirit of the 
old law we have but to read the reports 
of state trials. Even men so eminent 
as Lord Coke could resort to torture 
for the purpose of procuring testimony 
and exhibit a brutality in prosecution 
which was hardly surpassed by the 
brutality of Jeffries on the bench. Men 
were pressed to death if they refused to 
plead. With Sir Matthew Hale presid- 
ing, helpless old women were condemned 
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to death for the impossible crime of 
witchcraft, and long after his day men, 
women and children were hung for the 
theft of a shilling, and to those accused 
this savage law denied the aid of coun- 
sel and even refused them the right of 
calling witnesses to attest their inno- 
cence. Little respect is due to the 
forms in which such a law expressed 
itself. We have certainly made progress 
in humanity since that time, and human- 
ity in the law is its highest wisdom. 
Modern legislation has freed the law 
of its ancient barbarities, and with these 
should be permitted to free it of its 
ancient crudities and absurdities. The 
rule that statutes in derogation of the 
common law are to be strictly con- 
strued has no place where the legislative 
intent is clear. There is no sanctity in 
any rule of the common law. It may 
be, as Lord Denman says, that it is not 
an expression of the wisdom of former 
ages, but “‘the neglected growth of time 
and accident; circumstances having pre- 
vented the revision that is now taking 
place, and the existing defect is only 
left uncured because no deliberation has 
ever been had upon it.’ Legislative 
enactments are not always wise, but 
who would recall their innovations upon 
the common law where human interests 
are concerned? 

The old criminal procedure was cruel 
in its orderly operation; it was merciful 
only by caprice. It is the purpose of 
the modern procedure to avoid alike 
the cruelty and the caprice and to 
ordain a mode of trial in which inquiry 
shall be as full and free as the wisdom 
of man can make it and in which con- 
demnation shall follow only when all 
reasonable doubt of guilt has been dis- 
pelled. The new way has nothing in 
common with the old, and its efficency 
is impaired when we cramp and confine 
it within the forms of the old. 
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It is the vice of the old systems of 
procedure that their rules are para- 
mount to the human interests affected 
by them. The means became exalted 
above the ends they were intended to 
serve. Some form and some order we 
must have, but these must be suited 
to the case and not the case to them. 
The justice of the law should be mani- 
fest in all its judgments, and for this its 
ways must be plain to the general intel- 
ligence. We resent criticism of legal 
methods from the outside, but there are 
manifestations of discontent with our 
procedure more significant than any 
mere criticism, whether temperate or 
intemperate. People are disposed to 
hold themselves aloof from the courts, 
settling their controversies otherwise, and 
too often when grave crimes have been 
committed they take upon themselves 
the function of vindictive justice and in 
hot blood and blind passion inflict the 
punishment, which should be inflicted, 
if at all, only after deliberate and dis- 
passionate inquiry. 

Compromise is becoming the order of 
the day, or,if compromise fails, arbitra- 
tion. Institutions like Boards of Trade 
have their committees of arbitration; im- 
portant contracts provide for it in case 
of differences between the parties. Com- 
promise and arbitration may be im- 
provements upon the methods of the 
law as they are, but not upon its methods 
as they should be. Compromise is com- 
mendable when it means the recognition 
of another’s right, but not when it 
means the surrender of one’s own right. 
The business man of today feels that he 
cannot afford to litigate. It takes too 
much time, it costs too much money, it 
fails often to settle the matter in dis- 
pute. So a compromise is made, not 
from moral but from mere pecuniary 
motives. Wrongful demands are con- 
ceded if the measure of extortion does 
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not too far exceed the expense of a law 
suit. Arbitration has its limitations and 
they are soon reached. In some cases 
involving expert knowledge or an expe- 
dition not possible to courts under any 
circumstances, it may serve a good use, 
but for the controversies usually arising 
among men, far better is a tribunal 
appointed for the purpose by the public 
law and disciplined by the responsibility 
which the function of judgment imposes 
upon those who exercise it. Baneful in- 
fluences of every kind will find more 
scope in arbitration than in judicial 
decision. 

The sphere of our courts should be 
broadened rather than narrowed, but 
lawyers themselves recognize a different 
tendency. The trial lawyer, it is said, 
even in the profession is losing his sig- 
nificance, supplanted by the counsellor 
who is skilled rather to keep his client 
out of court than to guide him success- 
fully through. And how many mem- 
bers of the profession are there who 
would not be quick to disclaim that 
they are criminal lawyers, and are there 
not some even to resent the designation 
as a term of reproach? And yet what 
higher or nobler part can the lawyer 
perform than to ascertain and bring to 
justice those guilty of crime and to vin- 
dicate those who are wrongfully accused? 
In some measure at least the loss of 
caste is due to the archaic methods of 
criminal procedure, which too often direct 
the endeavors of counsel to matters 
which have no relation to the justice of 
the cause and promise success not be- 
cause of proof or presumption of inno- 
cence, but because of the slip of a pen 
or the oversight of a copyreader. 
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Ours is a government of law, admin- 
istered largely by lawyers. They have 
not only engrossed the judiciary, but 
have dominated in the legislative halls 
and in the higher executive offices. They 
have been the leaders of public opinion 
and foremost in shaping public action. 
The constitutions of the states and the 
United States, the enactments of Con- 
gress and the legislatures are their 
handiwork. Of their record in the politi- 
cal history of the country they have no 
occasion to be ashamed. But they, like 
all others, find self-discipline a difficult 
task and are reluctant to attempt a 
reform of their own methods. They 
very naturally cherish the knowledge 
of their craft and the methods which 
they have acquired the skill to use. But 
change must come, and lawyers are best 
fitted by their experience to bring it 
about. They see the defects and know 
the remedy. They inaugurated the work 
sixty years ago, and they should lead 
in the efforts for its completion. The 
American Bar Association at its last 
session committed itself to the task. 
The state of Oklahoma, as the newest 
state of the Union, is least hampered 
by the old traditions. The lawyers of 
this state, drawn as they are from 
every state of the Union, and from the 
original sons of the soil, in developing 
their jurisprudence should make its 
methods so simple that the way to the 
temple of justice will be a straight and 
a plain path, in which there are no 
snares for the unwary and from which 
no suitor is turned back, save from the 
altar itself after he has been fully heard 
and his cause has been decided accord- 
ing to the Truth and the Right. 
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NDREWS’ American Law* marks 

an epoch in American jurispru- 

dence. As said by the Columbia Law 
Review : — 


It is the first serious attempt which has 
been made on this side of the Atlantic at the 
complete classification of our legal system, 
and this attempt must be conceded to rank 
asa realachievement. It is an extraordinary 
example of analysis and criticism, reminding 
one of Austin in the refinement of its reasoni- 
ing, and the minuteness of its observations. 


This work deserves and is entitled to 
receive more than passing comment. 
Trained in the art of editing law books, 
the author has brought to the task that 
experience which one would expect to 
find in the editor of Cooley’s Black- 
stone, of two editions of Stephen’s Plead- 
ing, and of the modern edition of the 
Works of James Wilson. In the front 
rank of practitioners at the Chicago 
bar, and later in New York, a man of 
philosophical temperament and unusual 
powers of condensation and expression, 
long the Chairman of the American Bar 
Association’s Committee on Classifica- 
tion of the Law and the author of the 
noteworthy report on that subject pre- 
sented at the 1902 Meeting (25 A. B. A. 
Reports, 425-475), his training and 
equipment for the work were all that 
could be desired. 

Law has by some one been described 
as a lawless science, and American insti- 
tutional law has undoubtedly lacked 

*ANDREWS’ AMERICAN LAW. A Commen- 
tary on the Jurisprudence, Constitution and Laws 
of the United States. By James DeWitt Andrews, 


LL.D. Secondedition. Callahan & Co., Chicago, 
1908. 2 v., pp. xxii, 2026; index. 


both co-ordination and perspective. As 
heretofore practised in America law 
writing has been mainly an art; but 
Andrews, following the lines laid down 
by James Wilson, America’s first great 
jurist, has made it a science, and forced 
it for the first time to bow to the inex- 
orable domination of* scientific methods. 

Andrews’ Am‘”“an Law is a direct 
result of the « ication advised by 
~~" more tha..,a century ago, and 
it *he impress of his creative 
genius. *t in outline and 
began the wus. in 1823, pointed 
out both its neces: y and its utility. 
Walker (p. xii of Preface) spoke of it 
as a desideratum, and a communication 
from Henry T. Terry to the American 
Bar Association in 1889 constituted so 
strong an appeal that a Committee on 
Classification of the Law was created. 
James C. Carter in 1889 and Judge 
Dillon as late as 1897 emphasized the 
need of such a work as that before us, 
and Austin Abbott strongly stated the 
necessity. Other names could be added, 
but these suffice to show that what our 
author attempted has by our ablest 
practical jurists been regarded as a work 
of great public interest and of practical 
utility to the profession. 

For upwards of a century, indeed 
since the days of Chancellor Kent, there 
has been a demand on the part of the 
profession for some logical plan of ar- 
rangement, under which the principles, 
doctrines and rules which make up the 
body of our law could be arranged 
with cases illustrating their application, 
for a work which, while a practical aid 
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to lawyers, both on the bench and at 
the bar, would prove a conserving force 
in the development of our law and 
legislation, in short, of our juridical 


system. 
Terry, perhaps better than any one, 


stated the case :— 


The thing our law needs above all else 
is a complete scientific arrangement of the 
whole body of it. . . . There is no scientific 
and rational arrangement based on adequate 
analysis of legal conception, and a logical 
marshaling of the elements exhibited by the 
analysis. ... The only way that our law 
can be kept manageable and knowable is by 
its development along che lines of principle 
by having a logical frar~~vork upon which 
every special rule can ‘djusted in its 
proper place... . The . and object of 
an arrangement is the eminently practical one 
of making the law easy to find, and it is barren 
pedantry to sacrifice i» to any theoretical 
excellence of form, ye’.,-;4€ important to bear 
in mind that the pi. pwal end cannot be 
attained unless the arrangement adopted 
possesses in a high degree those character- 
istics which make it what, for want of a 
better word, we may call philosophical... . 
If we are to have a place for everything and 
everything in its place the arrangement must 
be even severely and inexorably logical. 
American Bar Association Reports. 


That Andrews’ American Law is an 
attempt to accomplish this great work 
is plainly stated by the author in his 
Preface and in many parts of the book; 
and that the work, in this its second 
edition, accomplishes this great design 
in a highly satisfactory manner, is 
patent to all who have examined it 
carefully. Mr. Justice Brewer declares :— 


The thought with which the author has 
started, of developing the elements of Ameri- 
can law, is worthy of all praise. It is dis- 
tinctly a book for the United States, for the 
lawyer and the student of law in this country. 
His arrangement is admirable; his work is 
well done. 


Chief justice Simeon E. Baldwin says 
of it:— 
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Superior to anything published since the 
first edition of Kent’s Commentaries for 
giving Americans a succinct view of American 
law. 

Accord, Mr. Justice Brown: — 


I know of no other work which covers the 
same field. 

So also United States Circuit Judge 
Seaman, who asserts :— 

For succinctness and accuracy in expres- 
sion it is unrivaled; and a feature of special 
value is the clearness of the definitions 
evolved. 

United States Circuit Judge Town- 
send, also Professor in the Yale Law 
School, declares :— 

It is 
accurate. 

The late Judge John W. Simonton, 
the Pennsylvania Bar Association’s 
first President, paid the author this 
tribute :— 

Andrews has greatly overpaid his debt to 
our noble profession, and has richly earned 
the thanks of its members. 

Such praise from such quarters is a 
distinct recognition of the epoch-making 
character of the work. Indeed, it may 
be soberly and conservatively affirmed 
that in comparison with all other at- 
tempts at creating a scientific, compre- 
hensive and complete classification, and 
fitting into this necessary framework 
the rules and principles of our law, sup- 
ported and illustrated by adequate 
authority, this book stands unrivaled. 
It is more logical in arrangement, more 
symmetrical and complete in treatment, 
more powerful in the handling of mooted 
points of debatable law; and in strength 
and wealth of citation to vital authori- 
ties, it is incomparably superior to any 
book of the kind heretofore produced 
on either side of the Atlantic. This is 
strong language, but when we consider 
what was said of the first edition, even 
by those who criticised some special 


analytical, scholarly, logical, and 
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points, and the opinions concerning it 
expressed by some of our greatest living 
jurists, and then notice the improve- 
ment in the present edition, we feel it is 
but justice that to accord it at least 
as full praise as the late Seymour D. 
Thompson, in the American Law Re- 
view, bestowed upon the first edition, 
when he declared :— 


A great effort has been made to reduce 
the heterogeny we call American Law to an 
accurate analysis—and the filling in of this 
great scheme of classification, so as to state 
in outline what the American Law is under 
every subdivision, is indeed a higher argu- 
ment than the classication itself. Jt is in 
this that the work of the author challenges 
admiration. It is at once compact, clear and 
elegant. : 

Neither Blackstone, nor Kent, nor Story, 
nor Greenleaf, excels it. ... Everything on 
which our eye has fallen, in a vain search to 
find something wrong, has been stated with 
the greatest accuracy and with consummate 
skill in the choice of words. 


So also Judge M. F. Morris, Justice of 
the Court of Appeals, Washington, D.C., 
declares concerning it:— 


A great work undoubtedly placed on true 
philosophical foundations. 


We of the profession owe it to the 
author to acknowledge that he has pro- 
duced the greatest Commentary on our 
law, both national and state, that has 
yet appeared, not only in matter of 
style but in completeness, depth, and 
the intrinsic strength of the treatment 
of specific topics. 

In accomplishing this result, the 
author enunciates a principle of classifi- 
cation, and creates a logical synthetic 
plan governing all the processes of com- 
pilation, statement and citation. The 
fundamental system followed is to state 
all rules according to the objects to 
which they relate, on which point see 
the author’s clear-cut views (pp. 36 
to 41). 
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One point of special significance (se¢ 
pp. 39-40) is the author’s affirmation ¥ 
that there is an understructure of ar. | 
rangement, identical in all systems of 
law, and he demonstrates it by illustra. 
tions from various systems, supported 
by the opinions of eminent jurists. 

The structural arrangement of the 
work is very simple. 

First there is an Introduction or 


general part, followed by the Commen- © 


taries on American Law. This is divided | 
into four great sub-divisions: (1) The | 
law concerning personal relations, or in 
one word, Persons. (2) The law of 
property, in a word, Things. (3) The 
law of judicial protection and repara- 
tion, or Actions. (4) The law concerning 
the prevention, detection, and punish- 
ment of Crimes. 

The portion treating of general juris- 
prudence shows the nature of Law, 
Right, and Government, with clear def- 
nitions of leading words, and an explana- 
tion of the origin and theory of the 
ideas which are necessarily constantly 
used throughout the discourse. This 
part is deserving of a commendation 
which cannot generally be accorded the 
writer on jurisprudence, for the author 
presents not abstract jurisprudence but 
applied jurisprudence. He shows by 
practical illustration and citation of 
cases the application of these thecries 
in the everyday law of the country, 
as for example that jural rights, as 
asserted by Wilson and Locke, arise by 
consent (see p. 5); that equality, and 
the right to life, liberty, and pursuit of 
happiness, as declared in the Declara- 
tion of Independence, are practical and 
positive limitations on legislative power 
(pp. 22-23). 

No American jurist other than James 
Wilson has heretofore combined the his- 
torical acumen and metaphysical rea- 
soning with the immediate practical 
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application in the manner displayed 
throughout our author’s discourse on 
jurisprudence. 

Under Andrews’ masterful hand, the 
philosophy of the law loses its mystery 
and becomes simply the reason why we 
adopt the rule, and how and when it 
should be applied. Theory and prac- 
tice are not distinct; theory is the guid- 
ing force, practice the application of it. 

Jurisprudence is demonstrated to be 
a science, and in the hands of this 
author its vocation is to classify, arrange 
and apply the great immutable body of 
principles, doctrines and rules of law as 
they exist and are used in this country 
(see pp. 28-30). 

The next part, in reality Part One of 
the treatise proper (commencing p. 118), 
embraces the right and law governing 
our personal social relations, commonly 
called Constitutional Law, Corporate 
Relations, Domestic Relations, and Per- 
sonal Liberty. Here is exhibited our 
great Constitutional scheme of national 
and state governments, seemingly so 
complex, reduced to a simple and har- 
monious system, and here again we see 
the influence of Wilson’s great funda- 
mental work upon our author’s treatise, 
and it is well at this point to recall 
Wilson’s words of solemn warning as 
to the necessity of maintaining the dis- 
tinction between the national and 
state governments, when he declared in 
1791 :— 


The people of the United States must be 
considered attentively in two very different 
views—as forming one nation, great and 
united; and as forming, at the same time, a 
number of separate states, to that nation 
subordinate, but independent as to their own 
interior government. This very important 
distinction must be continually before our 
eyes. If it be properly observed, everything 
will appear regular and proportioned: if it be 
neglected, endless confusion and intricacy will 
unavoidably ensue. 
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The striking features of this portion 
of Andrews’ work are his grasp of this 
fundamental distinction in his treatment 
of national and state powers, the effect 
of the post bellum amendments, the ex- 
planation of the Bill of Rights, and the 
examination of local self-government, 
supported and illustrated by citations 
showing the latest developments. This 
portion, embracing some six hundred 
pages, is easily the strongest treat- 
ment of our Constitutional Law yet 
given to the world, and in itself consti- 
tutes a classic. 

Turning now to Part Two, the Law 
of Property (p. 671), we find about five 
hundred pages taken up with the sub- 
ject of contracts in general and the 
sub-contracts, or topics of agency, part- 
nership, sales, etc., making up the gen- 
eral subject of Commercial Law, Master 
and Servant, and Real Property. This 
part of the work is very strong in treat- 
ment, witha citation of great scope and 
consequently of real practical value to 
the practising lawyer. Of particular 
value are the expositions of our modern 
law concerning restraint of trade, trusts, 
conspiracies, combinations, with the cog- 
nate subjects of strikes, boycotts and 
malicious interference. The effects of 
illegality are made more clear and defi- 
nite by the formulation of specific rules 
adapted to the various situations and 
conditions. 

Real Property is treated from the . 
modern American point of view, divested 
of the confusing ideas of tenure and the 
other incidents of the feudal system. 
It is a brief and concise outline, but is 
clear and particularly strong in the 
fundamentals—the idea and classifica- 
tion of estates. Restraint on Aliena- 
tion, Trusts and Charities are perhaps 
more clearly set forth than in the larger 
book, certainly they are seen in better 
perspective. 
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Part Three. From the standpoint of 
pure science, the treatment of Actions, 
or Judicial Jurisdiction and Procedure, 
is clearly a great step in advance of 
other works on the subject. The 
strength and beauty of the American 
system of jurisprudence is often ob- 
scured by the treatment of parts only 
of what in reality is one whole, and the 
use in different jurisdictions of diverse 
names for what are but equivalents. In 
this work, all are shown as parts of one 
grand scheme of remedial justice. The 
close analogy or even identity of the rule 
of pleading at common law and under 
codes in equity, and even in criminal 
procedure, is made clear in a way to be 
of practical utility. 

The author’s treatise on pleading 
(Andrews’ Stephen’s Pleading), of which 
he has brought out two editions, has 
placed him in the front rank as an 
authority on procedure, but not until 
he took advantage of the oppor- 
tunity to display the whole system of 
procedure asan organized system was the 
real strength and beauty of the subject 
appreciable at its true value. 

The rules as to Parties have perhaps 
never been so clearly stated and ex- 
plained by any author. The rationale 
of evidence appears clearer, the reason 
for forms of action is made apparent,— 
in fact it is plain on every page that a 
practical man is giving a practical treat- 
ment of a practical subject for the prac- 
tical purpose of everyday use in the 
business of practical lawyers; but it is 
always made manifest—and herein lies 
the beauty and skill of the author’s 
system—that a reason dominates, a 
theory underlies and makes plain the 
meaning and application,—and all is 
supported by a wealth of citation. 

Of Criminal Law but a skeleton is 
given; but where else is there so 


brief and comprehensive an outline dis- 
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played? It is made clear that these 
fundamentals apply to all crime. The 
theory of criminal legislation, the limits 
of it, the elements of criminal conduct, 
the apprehension and detention of per- 
sons suspected, the accusation or presen- 
tation, the pleading, presumption, and 
evidence, the mode of trial,—these 
are things difficult to get clearly in 
mind, and are just the things which the 
larger books, dealing with the details 
and minutiz of the various offenses, gen- 
erally neglect. In this work for the 
first time we have well-nigh perfect 
co-ordination and perspective. 

Such is a wholly inadequate view of 
the general outline of this great institu- 
tional treatise. The scheme of classifi- 
cation would probably be regarded by 
theoretical jurists as its transcendent 
achievement, and in a sense this is true, 
for without it no such condensation 
with the completeness and clearness dis- 
played would be possible. On the other 
hand, practical jurists, like the late 
Austin Abbott, would doubtless see in 
the condensed style and the exactness 
of the definitions and the definiteness of 
the specific rules to be found in all parts 
of the book, its chief merit. 

The practical lawyer who grasps the 
scheme of citation will be astonished 
at the wealth of cases it brings to his 
hand, cases which seem to have been 
selected and arranged with painstaking 
care, in order always to indicate the 
leading and ruling ones, yet with anno- 
tated cases to go with them, coupled 
with illustrative cases of particular value. 
Such a scheme of citation cannot but 
prove a great saver of time to the prac- 
tising lawyer as well as the student, 
once it is thoroughly understood. 

The greatness of this work is not in 
any one of these features but in the 
péculiar combination of all, whereby the 
author attains more closely than any 
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of his predecessors to that ideal of the 
German jurist (appropriately quoted on 
p. 31), “Completeness, depth or funda- 
mentalness, and order.”’ 

The first edition of this work was 
little more than a study for the present 
one. The latter indicates that the text 
has been very largely rewritten, and 
the work expanded from one to two 
volumes. The second volume is almost 
wholly new material. The first edition, 
published eight years ago, contained 
about 1,160 pages, while the second one 
has 2,026, besides preface, table of con- 
tents, etc. The first edition had an 
index of some eighty-five pages, this one 
230 pages, and the table of cases in the 
first edition was forty-four, in the second 
eighty-six. 

The plan of classification is not 
changed, but the reason for it is much 
fortified. The Introduction has been 
condensed, and the general part re- 
duced from 152 to 117 pages, mainly 
by leaving out a long account of the 
federal system, and substituting a con- 
clusion; nevertheless vital points have 
been materially amplified. There has 
also been considerable transposition, but 
the integrity of the matter is mainly 
unchanged, though there has been free 
and thorough revision, bringing the text 
up to the present development of the 
law as expressed in the latest cases. 

Of particular interest in these days 
of Rooseveltian effort to co-ordinate the 
powers of the national and state gov- 
ernments and eliminate “the twilight 
land” so zealously guarded by those 
who would thwart the strong arm of the 
law, is the author’s treatment of the 
Doctrine of Inherent Power (pp. 175- 
180, 246, 247, 250, 253-257), and those 
who doubt the Doctrine of Non-Enumer- 
ated Powers would do well to read 
pp. 180 and 181 and pp. 254-259, 
where it is traced directly to the 
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authority of the Supreme Court of the 
United States. 

We are tempted to make some obser- 
vations on the mental faculties involved 
in the execution of the author’s prodi- 
gious undertaking, and we use the adjec- 
tive “prodigious” advisedly, for the 
subject is as broad as our whole law, and 
from the first page to the last there is 
evidence of deep research and careful 
study of a mass of material simply appal- 
ling. Everywhere throughout this broad 
field there appears that perfect mastery 
of the system of classification which has 
made possible the construction of the 
outline, the formulation of the precise 
and definite rules and explanations pre- 
sented, while the inductive processes 
involved in collating and arranging the 
citations must have involved years of 
painstaking labor. 

Judge Dillon has referred to ‘‘the con- 
structive genius and practical wisdom” 
necessary in the achievement of such a 
work. This, the intellect-constructive, has 
not inaptly been designated dynamic 
initiative, and when applied to any great 
work it produces thoughts, sentences, 
form, plans, design, system, and finally 
aresult. It is this constructive faculty 
of the intellect which makes great books 
possible, a faculty so rare that we call 
it genius, a faculty indeed so rare that 
when, as a result of it, a great institu- 
tional work is produced, it becomes a 
notable event in the world of jurispru- 
dence. 

Such a performance in the domain of 
law involves more than the creative 
intellect. The achievement requires this 
faculty in combination with the power 
and genius of research and study so 
great as to enable the writer to con- 
struct, master, and co-ordinate a great 
system involving a vast number of de- 
tails. This is the reason why great 
comprehensive institutional treatises are 
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so rare. Those who undertake the exe- 
cution of such monumental efforts do 
not combine the analytical faculties with 
the mental temperament and physical 
strength necessary to become proficient 
in all the branches of law involved in a 
complete induction. If other books in 
this field are critically examined and 
compared with this one, the verdict we 
believe must be that Andrews’ American 
Law is, all things considered, the great- 
est juridical performance that has yet 
appeared in this country, and that, both 
directly and through reflex action, it 
will be of immense aid to the develop- 
ment of an adequate scientific system 
of American jurisprudence, and there- 
by prove of especial value to every 
member of the profession now and 
hereafter, whatever his field of activity 
may be. 

Its chief fault is, in a sense, a merit; 
it is the condensation which makes ade- 
quate perspective possible. The next 
step, now that the author has demon- 
strated his mastery of the subject, should 
be an elaborate and logical expansion of 
the present work to proportions which 
will make it the great ‘‘Edifice of Law”’ 
“at once symmetrical, harmonious and 
commodious”’ which Judge Dillon has so 
ardently described and, in common with 
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other lawyers during a century of our 
history, declared to be an imperative 
necessity. Its realization alone can pre- 
vent ultimate chaos in our judicial 
system—that chaos which is already 


“casting its shadow before,” ever, year 
by year, making more difficult the work 
of both bench and bar. Let us hope for 
its early realization; and hoping, ponder 
well these words spoken twenty years 
ago by that peerless leader of our race, 
the late James C. Carter, and each do 
what he can to secure the achievement 
of this desideratum for our nation and 
profession : — 


A statement of the whole body of the law 
in scientific language, and in a concise and 
systematic form, at once full, precise and 
correct, would be of priceless value. It would 
exhibit the body of the law so as to enable 
a view to be had of the whole and of the 
relation of the several parts and tend to 
establish and make familiar a uniform nomen- 
clature. Such a work, well executed, would be 
the vade mecum of every lawyer and every 
judge. It would be the one indispensable 
tool of his art. Fortune and fame sufficient 
to satisfy any measure of avarice or ambition 
would be the due reward of the man, or men, 
who should succeed in conferring such a boon. 
It would not, indeed, be suitable to be enacted 
into law, for even it would wholly fail were 
its rules made rigidly operative upon future 
cases ... It could proudly dispense with 
any legislative sanction. 





The Legal Profession v. Professor Hugo Muensterberg 


ROLLICKING report of an imaginary 

trial is given by Professor John H. 
Wigmore of Northwestern University Law 
School in the Jllinois Law Review for Febru- 
ary (vol. 3, p. 399), the plaintiffs being 
Edward Cokestone and others, styling them- 
selves duly licensed members of the bar of 
the Supreme Court, and the defendant Hugo 


Muensterberg. The suit was brought for 
$1 damages, the action being based on a 
declaration setting forth that the plaintiffs 
were persons of good name and credit, and 
that the defendant had caused to be circu- 
lated, in his book ‘“‘On the Witness Stand,” 
erroneous observations concerning the plain- 
tiffs, to the effect that the latter had neglected 
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their professional and civic duty by failing 
to make use of psychological methods of 
ascertaining how the testimonial certitude of 
witnesses and the guilty consciousness of 
accused persons may be tested. The cause 
was tried by Judge Solon Wiseman, Mr. 
Simplicissimus Tyro being counsel for the 
plaintiffs, and Mr. R. E. Search, assisted by 
Mr. S. I. Kist and Mr. X. Perry Ment, being 
the defendant’s counsel. The defendant 
pleaded lack of domicile in the state where 
suit was brought, alleging that at the time 
of service of the writ upon him, he was stay- 
ing for one day only in Windyville, Illiana, 
the place of the trial, which took place, by 
the way, before the Superior Court of Wundt 
County, and that— 

The sole purpose of his presence was to 
deliver, before the Ambitious Affratellation 
of Office Boys, Busy Bunch No. 14, an address 
entitled “The Psychology of the Wastebasket’’ 
(in which he urged upon the said office boys 
an exhaustive daily study of the wastebasket 

pers, by means of which they were certain 
to discover the uniform psychological con- 
nection between the intellectual personality 
of their office-chief and the number of times 
the letter M occurred on the scraps thrown 
into the basket); that on the succeedin 
night he was engaged to deliver and ha 
delivered in another state, to wit in Rural 
town, Indinois, an address before the Honorific 
Order of Suburban Dames, entitled ‘‘Studies 
in Domestic Psy-collar-gy; No. 11, The Psy- 
chology of the Collar- Button” (in which he 
reported the results of over 9000 observations 
of the behavior of the ordinary collar-button, 
the object being to ascertain whether by the 
method of association a person could, within 
a practicable time, discover a lost collar- 
button by immediately dropping another 
one under precisely similar circumstances 
and repeating the same muscular movements 
of search under the bureau and elsewhere); 
that the defendant had then returned to his 
domicile, where he had ever since remained, 
except when lecturing the people of Phila- 
delphia and other cities. 


The Court, however, did not sustain this 
plea, holding on the authority of Plato v. 
Kant, 3 Incog. Rep. 44, that as thought was 
infinite and universal, the domicile of a 
philosopher was anywhere and everywhere. 
The plaintiffs’ counsel, having reserved the 
tight to cross-examine, called the attention 
of the jury to the fact that only nominal 
damages of $1 were asked for, and stated that 
the sole object of the plaintiffs was to vindi- 
cate the honor and the intelligence of their 
Profession. He proceeded to say that he 
Would divide his case under two general 
heads: — 
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First, at the time of the defendant's first 
publication, namely February, 1907, was there 
in int and accessible such information 
published by psychologists, as should have led 
the legal profession to believe that there extsted, 
in Germany, France, or the United States, 
exact methods of experimental psycholog 
available and valuable for practical use in trials 
to anne testimonial certitude and to diagnose 
guilt? 

Secondly, Were these methods in fact and in 
intrinsic merit such that they could be actually 
now used and relied on in trials as being supe- 
rior to the methods hitherto in use? 


For the purpose of answering these ques- 
tions, he would have to be obliged to do 
without other witnesses, because the task of 
summoning all the psychologists of Europe 
and America was prohibitive. Hence he 
would rely upon the cross-examination of the 
distinguished defendant himself. One of the 
first questions elicited the reply that the 
defendant did not read legal journals. ‘‘Then 
why do you expect lawyers to read psycho- 
logical journals?’’ was the retort. 

Another question brought out the fact that 
the information in question, with regard to 
the applicability of experimental psychological 
methods to legal purposes, was not in exist- 
ence in the English language, and in a great 
variety of publications to which a lawyer 
would first instinctively refer, not even in 
the Harvard Psychological Studies, of which 
the defendant himself was editor. 

Q. But in these journals and studies he 
would have found articles on the psychology 
of conjuring tricks, of tickling, of football, of 
puzzles, of roosting crows, and other bizarre 
and unpractical topics? A. He would. 


Questions further brought out the fact 
that the whole subject was recent, the Stern 
method dating from 1902, the Wertheimer- 
Jung method from 1904-5, so that the defen- 
dant had allowed only about three years for 
putting the entire legal profession in default. 
Cross-examination also made it evident that 
many Continental psychologists and jurists 
had expressed opinions that these methods 
were not yet adapted for forensic use, or for 
practical application to criminal practice. 

Q. Well, then, Lape you can explain 
to the jury what on earth was the psycholog- 
ical process which led you to break forth with 
an appeal to the American people to rebuke 


our —_ profession for a supposed obstinate 
refusal to use a method which its very inventor, 


a few months before you wrote, had so frankly 
avowed to be “as yet aw unsuitable 
for criminal practice’? A. (No answer.) 
And to parade before the American 
people, as genuine and orthodox tools of 
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justice—something that in your words, ought 
to be for the court-room ‘‘what the microscope 
is for the studentof disease’’—methods which 
the Continental jurists have thus far refused 
to use in the home of the invention? A. 
(No answer.) 


After a searching review of a great many 
authorities, the attorney for the plaintiff 
went on to discuss the second question. From 
the cross-examination he emerged even more 
triumphant on the first question, the discus- 
sion working up to a climax which left the 
defendant’s case with absolutely nothing to 
support it. 

Here is an example of the treatment of the 
question whether the Wertheimer-Jung 
method of detecting guilt by means of the 
involuntary association of the ideas is exact :— 


Now the examples given in your interesting 
book are too briefly stated to show all the 
weaknesses of the method as it has been 
actually tried in Europe. Let us first take, 
as an example, the detailed report of Loeffler, 
professor of criminal law at Vienna. His 
experiment was on an assistant state’s 
attorney, supposed to be arrested in a foreign 
country on suspicion of crime, and trying to 

ass himself off there as a bookkeeper. One 

undred reactions were taken; let us look at 
some of them. ... Now we do not lay 
stress on the radical lack of scientific method 
here; I mean that those who boast of testing 
everything by experiment should not affirm 
that ‘‘no bookkeeper would have reacted 
thus” without finding by experiment whether 
bookkeepers do thus react. What I desire 
you to note is the delightful adaptability of 
this method to a judge’s whims, in allowing 
him to prove whatever he is hoping to prove. 
For, observe the method as thus used: If 
the reaction-word is one essentially relevant 
to the accused’s supposed occupation, it is a 
“betrayal”; if the word is colorless, but its 
reaction-time is long, it is also a “‘betrayal’’; 
if it is colorless and its own reaction-time is 
normal, but the ensuing reaction-time is long, 
it is‘again a betrayal; and if the word indi- 
cates some innocent occupation, it is ignored 
entirely. Now afterreckoning these four pos- 
sibilities, there will remain only a few reac- 
tions, so that the zealous magistrate is sure 
to “get his man’’; there is no failure; he can 
alwaysfind guilt—if he wishes to. Would you 
be willing to be convicted on the above inter- 
pretations? 

A. No. 

After the jury had been ordered to retire 
and consult upon their verdict, they were 
noticed whispering among themselves, and 
presently they announced they had no need 
to retire, being already agreed on a verdict, 
whereupon they announced that they had 
found for the plaintiffs. Before the specta- 
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tors had all left the court-room, however, the 
Judge declared that before discharging the 
jury he wished to make a few comments. He 
said that he regarded the verdict as just, but 
the plaintiffs owed their escape merely to the 
circumstance that the defendant had applied 
the right epithets to the wrong charges. In 
his chapters on testimony he had erroneously 
charged the profession with negligence, but 
in his last chapter, on the prevention of 
crime, he had failed to blame them for their 
ignorance of the science of that subject: — 


This was just where they deserved the 
censure which he had elsewhere employed. 
No country in the civilized world was prob- 
ably so far behind in the scientific study fof 
the criminal law as affected by the contrib- 
utory sciences of sociology, anthropology, 

sychology, and medicine. In no country 

d the legal profession taken so little interest 
in finding out or using what those other 
sciences were doing. The lawyers left it all 
to the prison officials, the charitable societies, 
the sociologists, the physicians; but their own 
help, though indispensable, they withheld as 
a profession. In the continent of Europe 
there were not only a dozen monthly journals 
devoted exclusively to criminal law, but five 
or six of these were given exclusively to the 
modern science of Criminology; some of them 
were twenty years old; one of them was in 
Russia. In the United States there was not 
asingle journal devoted to criminal law in any 
aspect. There was not even a standing com- 
mittee on that subject in the American Bar 
Association, though there were fifteen on other 
subjects. . . 

e had observed in the press that a 
National Conference on Criminal Law and 
Criminology had been called to assemble in 
Chicago in June, 1909. He hoped that this 
Conference would regard itself as a missionary 
conference to convert the profession, and 
would institute propaganda in every quarter. 
Then there would be hope of speedily redeem- 
ing the profession from the real reproach 
which it deserved, but did not receive, in the 
distinguished defendant’s interesting and 
stimulating book. 


This brilliant article is very exhaustive in 
its mode of treatment, and the thoroughness 
with which Professor Wigmore has worked 
up the subject is to be explained only by 
sheer love of the joy of the task. A biblio- 
logical appendex is appended to the paper, 
giving the titles of over one hundred articles, 
treatises, and other publications, practically 
all in foreign languages, relating to the ex- 
perimental psychology of testimony. Pro- 
fessor Wigmore has done important and 
valuable work in a new department of the 
science of Evidence. 
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FEW weeks ago the newspapers pub- 
lished a report that Mr. Taft had 
selected Mr. George W. Wickersham of New 
York for the position of Attorney-General in 
his Cabinet. The report, often reiterated since, 
has not been denied. In view of Mr. Wicker- 
sham’s prominence as a member of the New 
York bar the facts of his career are of interest. 
George Woodward Wickersham was born 
in Pittsburgh, Pennsylvania, on September 19, 
1858. He comes of English Quaker ancestry. 
His grandfather, Thomas Wickersham, was 
one of the founders of the Philadelphia Board 
of Brokers, now the Stock Exchange, and its 
first president. His father, Samuel Morris 
Wickersham, served during the Civil War as 
Lieut.-Colonel of the 169th and Colonel of the 
22d Pennsylvania Volunteers. His mother, 
Elizabeth Cox, daughter of J. J. Woodward,a 
retired publisher of the city of Philadelphia, 
died in his infancy. He was her only child. 

In 1873, at the age of fifteen, the boy 
entered the School of Civil Engineering of 
Lehigh University, where he remained for 
two years. During the next three years he 
studied under private tutors and engaged in 
business. In 1878 he entered the Law De- 
partment of the University of Pennsylvania, 
whence he was graduated in 1880, receiving 
the degree of LL.B. Some months before his 
graduation he passed his examinations and 
was admitted to the Philadelphia bar. He 
practised in Philadelphia in connection with 
Hon. Charles B. McMichael, now one of the 
Judges of the Court of Common Pleas No. 3 
of that city, until 1882, when he removed to 
the city of New York. 

While in Philadelphia he was a reporter on 
the staff of the publication known as The 
Weekly Notes of Cases, for Court of Common 
Pleas No. 4, and the Supreme Court of the 
state. In New York on January 1, 1883, he 
became managing clerk in the old established 
law firm of Strong & Cadwalader, and four 
years later was admitted to partnership in 
this firm, with which he is still connected. 

As a member of this firm Mr. Wickersham 
has had a large and varied practice and has 
been engaged in much important litigation in 
the state and federal courts. While acting 


as counsel for a number of large industrial, 
financial, and transportation companies, Mr. 


Wickersham 


Wickersham has not identified himself solely 
with any particular interest, but has had very 
diversified professional associations. 

He was counsel for the New York State 
Savings Bank Association for upwards of ten 
years. He was a member of and counsel 
for the committee which carried through the 
reorganization of the Chicago Traction lines. 
He was counsel for the Construction Com- 
pany which built the subway in the city of 
New York, and until the spring of 1908 was 
general counsel for the Interborough Rapid 
Transit Company, the company operating the 
subway and elevated lines in the Boroughs of 
Manhattan and the Bronx. He is also counsel 
for Messrs. S. Pearson & Son, the contractors 
who have built the four tunnels under the 
East River for the Pennsylvania Railroad. 
He was one of counsel for the readjustment 
managers in connection with the merger 
under the auspices of the Mexican Govern- 
ment, of the Mexican Central and National 
Railroad of Mexico into the Mexican Rail- 
ways Company, for which he is now counsel. 

Mr. Wickersham is active in some of the 
prominent charitable agencies in New York, 
being a trustee and vice-president of the 
New York Association for Improving the 
Condition of the Poor, and a trustee of the 
New York Institution for the Blind. He is 
a member of many clubs and is one of the 
governors of the City Midday Club and of 
the Rockaway Hunting Club. While never 
very active in politics, yet he has always 
shown much interest in local political affairs, 
and he was for two years president of the 
27th Assembly District Republican Club. 

In 1901, the University of Pennsylvania 
conferred upon him the honorary degree of 
Master of Arts. At the invitation of the 
Graduate School of Business Administration 
of Harvard University, Mr. Wickersham has 
delivered before it during the present season 
three lectures on corporate organization. 

In 1883 Mr. Wickersham married Mildred 
Wendell, of Washington, D. C., a daughter 
of Cornelius Wendell, Esq., who was Public 
Printer under President Johnson. They have 
three children, the eldest of whom, Cornelius 
W., is a member of the graduating class of 
the Harvard Law School, and one of the 
editors of the Harvard Law Review. 








MONG all the current magazines 

there is no article more brilliant 
or more carefully prepared than Pro- 
fessor John H. Wigmore’s crushing 
reply in the Jllinois Law Review to the 
arraignment of the legal profession in 
Professor Muensterberg’s book “‘On the 
Witness Stand.”’ An article that should 
be read by every one interested in 
theoretical politics and jurisprudence 
is Mr. James Bryce’s recent address as 
president of the American Political 
Science Association, printed in the 
American Political Science Review. Sir 
Frederick Pollock, in the January Law 
Quarterly Review, gives a most illumi- 
nating account of the working of the 
committee system in its manifold phases, 
in English government and _ society. 
When one approaches problems of more 
direct concern to our American nation, 
there is no more timely article, pos- 
sibly, than Congressman A. P. Gardner’s 
paper on “‘The Rules of the House of 
Representatives,’ which is printed in 
the February North American Review. 


Admiralty. ‘Maritime Salvage and Char- 
tered Freight, A Rejoinder.” By H. Birch 
Sharpe. 25 Law Quarterly Review 70 (Jan.). 


Australia. See Procedure. 


Bill of Rights. ‘“‘The Decay of Present 
Rights and Guarantees.”” By Richard Evelyn 
Byrd. 18 Yale Law Journal 252 (Feb.). 

This paper reviews decisions of the Supreme 
Court of the United States in the following 
cases: Mitchell v. Clark, 110 U. S. 633, justify- 
ing a statute making obedience to an order 
of the President during the Civil War a de- 
fense to any action or prosecution for acts 
committed under such an order; the case of 
Ju Toy, 198 U. S. 253, marking what the 
author terms ‘‘the advance of administrative 
usurpation,” the decision being that the 
finding of the immigration officials who ordered 
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deportation was conclusive; the case of Miller 
v. Horton, 152 Mass. 540, where the Supreme 
Court on the contrary reviewed a decision of 
state commissioners; Hawaii v. Mankichi, 
190 U. S. 197, in which the Court held that 
Mankichi was not entitled to the constitu- 
tional guarantee of jury trial, this case over- 
ruling, according to the author, Webster v. 
Reid (11 Howard 437), American Publishing 
Co. v. Fisher (166 U. S. 464), Springfield v. 
Thomas (166 U. S. 707), and Thompson v. 
Utah (170 U. S. 243), all of which decided 
that the constitutional right of jury trial 
applied to all territories; Trono v. United 
States, 199 U. S. 521, denying the benefit of 
the jeopardy clause to an inhabitant of the 
Philippines; Downes v. Bidwell, 182 U.S. 222, 
holding that the tariff provisions of the Con- 
stitution did not apply to Porto Rico; Dorr v. 
United States, 195 U. S. 138, following the 
reasoning of the Mankichi case. 

From his review of these cases, the author 
concludes :— 


“If the Constitution can only be carried 
into territories of the United States by an 
Act of Congress, then the Constitution has no 
other sanction than the Act itself, and it is 
carried not as the Constitution, but as the 
will of Congress. 

“Therefore, an Act of Congress can repeal 
the rights which the Act created, and the 
poo of such territories can only have a 
egislative recognition for such rights as they 
are allowed to possess, and these rights may 
be taken away by the same power that gave 
them. tah 

“In five years we have seen Constitutional 
guarantees for a hundred years deemed 
impregnable, crumble in the hands of the 
Court. We are told that the writ of habeas 
corpus, the right to trial by jury, the exemp- 
tion from prosecution for a felony save by the 
presentment or indictment of a grand jury, 
the mandate for uniform tariffs and excises 
are not of the essence of rights, but in their 
application to be controlled by policy and 
convenience. 

“It cannot be denied that these insular 
decisions have opened the door wide to the 
doctrine of amendment by interpretation, 
and that since these decisions it cannot be 
said that the Constitution is inviolate in its 
written provisions. = 


Blockade. ‘Holland v. Venezuela.’’ See 
Editorial note. 34 Law Magazine and Review 
208 (Feb.). 


“The Dutch action in Venezuela does not 
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merit the highest commendation. What- 
ever might be the grievances of the Nether- 
lands, the embargo of the Venezuelan navy 
was not the ideal way to set them right. .. . 
It appears to have n designed to cripple 
an independent government in its main- 
tenance of a coastguard service, merel 

because Holland (very likely rightly) thought 
that it was not treating her commerce fairly.” 

Blockade. ‘‘Pacific Blockade.’’ By Pro- 
fessor John Westlake, K.C. 25 Law Quarterly 
Review 13 (fan.). 

The learned Professor of International Law 
in the University of Cambridge here traces 
the growth of the comparatively recent doc- 
trine of ‘Pacific Blockade’’ and points out 
the principles on which the leading nations, 
with the exception of France, have come to 
concur. The article was suggested by the 
recently published work on ‘Pacific Block- 
ade,” by Albert E. Hogan. The author sums 
up as follows :— 

“Having now before us the declared policies 
urope 


F and America, we can sum up. Blockade 


interfering with third parties, and unaccom- 
nied by a state of war, is admitted by 
rance alone, and is not a part of the law of 


)) nations. Blockade not interfering with third 


parties, and unaccompanied by a state of 
war, is admitted by all four—for its admission 
by France is included in her assertion of her 
own institution, as the less in the greater— 
and is a part of the law of nations. For 
this alone the name of Pacific Blockade should 
henceforth be reserved. Lastly, blockade 
interfering with third parties, accompanied 


by a state of war but unaccompanied by a 
| declaration of war, has emerged once from 
the Land of Shadows, we may hope never 


to reappear; but one can never feel sure. 


| Discussion on the expediency of admitting 


pacific blockade has become out of date; 
discussion on the expediency of admitting 
blockade against third parties without war 
may perhaps be ey gen until, if ever, 
another attempt shall be made to establish 
such a blockade in the teeth of the forces 
now arrayed against it.” 

Codification. In a review of the late 
James C. Carter’s ‘Law, Its Origin, Growth 
and Function,” the Law Quarterly Review 
(v.25, p. 84, Jan.), while it praises Mr. Carter’s 
acute and profitable observations and skill in 
Presentation, fails to agree with his funda- 
mental proposition, saying :— 

“He does not appear to appreciate the 
distinction between the progressive and the 
lon-progressive societies, but treats all as if 
they were equally progressive, and of Seeley’s 
distinction between the organic and the 
morganic states he knows nothing. Equally 
eo is his conception of the extremely 
formal character of early law. So, also, he 
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fails to recognize the fixity of law in all the 
earlier ages, and the fact that, from the close 
connection between law and religion amongst 
other causes, it was most difficult to change; 
that in oe gg societies the moral sense 
of the better part of the community was 
usually in advance of the existing law, and 
the great problem was to bring the law into 
harmony with the altered feelings of the 
people—a state of things that could not have 
existed if law had simply been existing cus- 
tom.” 

The reviewer also says that Mr. Carter’s 
opposition to codification reveals a one-sided 
attitude, as if he had never heard of the 
Negotiable Instruments Act now adopted by 
more than half of the states of the Union, 
or of such English experiments in codification 
as the Bills of Exchange, Partnership, and 
Sale of Goods Acts, and more remarkable 
still, the recent German Civil Code. 

A recent private attempt at codification is 
that of George Spencer Bower, K.C., in his 
“Code of the Law of Actionable Defamation.” 
The Law Magazine and Review (34 L. Mag. and 
Rev. 231) says that Mr. Bower’s Code ‘‘shows 
throughout great care, acuteness, and labor, 
and the notes legal learning, literary knowl- 
edge, and analytical power.” 

The German Civil Code should have re- 
ceived the attention of Mr. Dicey in ‘‘Digest 
of the Law of England with Reference to the 
Conflict of Laws,’”’ says the Law Quarterly 
Review in reviewing that work (p. 91) :— 

“Mr. Dicey does not appear to take any 
notice whatever of the German Civil Code, 
although various provisions, both of the Code 
itself and of the Einfiihrungs-Gesetz, attempt 
more or less successfully to settle vexed 
questions in the conflict of laws.” 

In this connection, it is interesting to note 
that the French translation of the German 
Civil Code undertaken with the assistance of 
the French government has now been com- 
pleted. 


Codification (England). See 25 Law 
Quarterly Review 81 (Jan.). In the review of 
Book II, Part III of ‘‘A Digest of English 
Civil Law,” a writer whose initials A. V. D. 
can be taken for those of Professor Dicey 
pleads eloquently for encouragement for those 
engaged on this work :— 


“They have undertaken a task of immense 
difficulty; they are trying, as is the way with 
Englishmen, to accomplish by private effort 
an end—in this instance the codification of 
the law of the land—which in most countries 
has been accomplished, if at all, by experts 
employed by the state and supported by all 
the help which the Government can place at 
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their disposal. Our English codifiers are 


performing their self-imposed work with 
marked ability. The one danger to be feared 
is that they should not give long.and ample 
thought to the drafting of every article in 
their Digest. It were better that their sub- 
scribers should wait a year or two for their 
expected volumes than that the volumes, 
when received, should be either imperfect 
or inaccurate statements of the law.” 

Codification (New York). ‘‘The Progress of 
Law Reform in New York.’’ By Raymond 
H. Arnot. 43 American Law Review 53 
(Jan.—Feb.). 

A concise summary of the history of law 
reform in New York since colonial times, 
covering the activity of David Dudley Field 
and his colleagues and the work of statutory 
revision which has come since the adoption 
of the codes. 


Codification (United States). ‘‘The Na- 
tion’s First Penal Code.”” By Senator George 
Sutherland of Utah. North American Review, 
v. 189, p. 107 (Jan.). 

Discusses a most important bill to codify, 
revise, and amend the penal laws of the 
United States, embodying the whole substan- 
tive criminal law of the nation. This bill 
passed the Senate a year ago and is now 
receiving the careful consideration of the 
Joint Committee of the two houses. 


Constitutional Law. See under special 
topics, e.g., Bill of Rights, Corporations, 
Status, etc. 

Contracts (Illegal). ‘Hyams v. Stuart 
King.” By Professor A. V. Dicey. 25 Law 
Quarterly Review 76 (Jan.). 

This is a discussion of a decision in a case 
decided in 1908 by the Court of Appeal 
(2 K. B. 696, 77 L. J. K. B. 794) involving an 
evasion of the gaming acts, the plaintiff hav- 
ing won his action for an obligation which, 
though due on a wager, is not clearly within 
the terms of 8 and 9 Vict. c. 109. Professor 
Dicey concludes that this decision has for 
the time nullified the Gaming Act of 1835 
and the Gaming Act of 1845, section 18. He 
considers that public feeling will soon require 
legislation freeing courts from the necessity 
of enforcing the payment of wagers. 

Contracts (Public). ‘‘Government Con- 
tracts—Before the Accounting Officers.” By 
Charles F. Carusi. 43 American Law Review 
1 (Jan.—Feb.). 

This is a minute description of the public 
contracts of the United States and the statute 
requirements with reference to them. The 
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article is to be followed by another in the 
same periodical to be entitled ‘Government 
Contracts—Before the Court of Claims.” 


Contracts (Wills Upon Consideration). The 
Public Policy of Contracts to Will Futur 
Acquired Property.’’ By Joseph H. Drake. 
7 Michigan Law Review 318 (Feb.). 

This paper considers the manner in which 
courts have approached the subject of wills 
upon consideration, which problem has given 
them a great deal of trouble not only in Eng. 
land and America, but also in the Continental 
countries. The Code Napoleon appears in 
terms actually to prohibit the making of 
reciprocal or mutual wills in the same instm. 
ment. This provision, as adopted into the 
Louisiana Civil Code, has been construed by 
the courts of that state as formal only, leay. f 
ing open the question of the legality of the 
joint will itself if it has not been made in the 
same instrument. The author points out 
that there is much conflict among variow 
jurisdictions and some confusion in the dec- 
sions. 

Dufour v. Pereira, 1 Dickens 419, decided 
by Lord Camden in 1769, is a leading cas | 
upholding the validity of joint instruments, 
but later cases have by no means adhered 
to this authority, although its doctrines wer 
followed in In re Sutton Davis’ Will (1897), 
120 N. C. 13, overruling Clayton v. Liverma & 
(1837), 2 Dev. and Bat. 558. 


Conveyances. (Torrens System). ‘‘Some- 
thing New in Torrens’ Land Law—The Con- 
structive Spirit in Legislation.’”” By Richard 
W. Hale. 43 American Law Review 97 (Jan- 
Feb.). 


Referring to a revised draft of the Lani ff 
Court and land registration law prepared by §] 
Charles S. Rackemann, Esq., of Boston for 
presentation to the Massachusetts Legisls- 
ture this winter. This draft has been pre § 
pared by one of the opponents of the Torrens 
system as it now exists in Massachusetts, and 
is proposed as a measure by means of which 
alleged defects in that system may be 
moved and titles registered in it thus far may 
be confirmed. The author of the article 
thinks this draft should receive the careftl 
consideration of the bar on account of th 
constitutional questions involved. 

Corporations. ‘‘Regularity of Director 
Meetings Held Outside of the State of Cor 
porate Organization.” By Stephen Philbia 
Anderton. 16 Bench and Bar 23 (Jan.). 
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A short, well prepared paper with citations 
of many state decisions. 

Corporations. “‘The Punishment of a Cor- 
poration—The Standard Oil Case.’’ By Pro- 
fessor Charles G. Little. 3 Illinois Law Re- 
view 446 (Feb.). 

The writer of this article discusses the fine 
imposed by Judge Landis in the Standard Oil 
case, Wholly from the point of view of the 
justice of the punishment meted out and 
without any reference to the questions of law 
involved before the verdict. 

He plainly disagrees with the spirit of 
Judge Grosscup’s declaration that no one, 
whether an individual or a corporation, can 
be punished without having first been duly 
indicted, tried, and convicted, for he makes 
a sharp distinction between punishment and 
conviction. While the corporation, like an 
individual, may not be convicted without 
due process of law, punishment is a matter 
left to the discretion of the Court within cer- 
tain limits, and the intricacies of modern 
corporate machinations must not be suffered 
to make mockery of our criminal jurispru- 


» dence. 


ration is a legal person, 
an abstraction if you will, responsible for 
infractions of the criminal laws . . . but the 
state cannot punish a mere abstraction as 
such. The abstraction is only the law’s 
method of recognizing the collective action 
of a group of natural persons, and the pun- 
ishment is in reality upon those persons. . . . 

“The learned Judge who wrote the opinion 
of the Court of Appeals, confused the idea of 
conviction with that of punishment. ... Is 
it not rather contradictory for the Court to 
say that the shareholders are all before it in 
a civil proceeding, but not in a criminal one?” 
#.The author contends that the Court had a 
perfect right— 

“to say that unless there were extenuating 
circumstances in the record of the trial, he 
would assume that a large fine should be 
imposed, unless the stockholders of the 
Indiana Company could show to him extenua- 
ting circumstances outside of the record, or 
that the punishment would bear too harshly 
upon the shareholders not only innocent of 
wrongdoing, but who would financially 
unable to bear the consequent loss. Then 
if it appeared that the New ony | Company 
was the real shareholder, that the punish- 
ment would be its punishment, the Court 
could have inquired of it whether there were 
any reasons why the severest punishment 
should not be meted out to the Indiana 
Company, and if it declined to offer any 
feasons, then without further inquiry, the 
Court should have imposed the severest pun- 
ishment which the evidence in the record 


“True, the co 
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justified. This would not only have violated 
no traditions of our Anglo-Saxon jurispru- 
dence, but would on the contrary have n 
an enlightened method of applying them to 
conditions never foreseen by our forefathers.”’ 

Corporations. ‘ Ulira Vires Acts of Cor- 
porations.”” By Nathan Wolfman. 43 Ameri- 
can Law Review 69 (Jan.—Feb). 


The author disposes of the rule that ‘a 
corporation is an intangible, invisible, artifi- 
cial being’’ as no longer useful, and chooses 
to regard the corporation ‘‘an association of 
men in an organic body, having certain rights 
as such, distinct from those of its members, 
the body of men becoming the subject and 
object of legal rights.” (Taylor on Corpora- 
tions.) 

The paper distinguishes between the Eng- 
lish and American decisions applying to 
charters, holding however that in their prac- 
tical results they come to about the same 
thing: ‘‘All acts or contracts not expressly or 
incidentally permitted are prohibited and are 
ultra vires.” But the application of this 
tule to ultra vires contracts has been most 
difficult, has worked hardship in many cases, 
and contradictions and solecisms of reason- 
ing have been multifarious. 

There are three views with regard to ultra 
vires contracts. First there is the Federal 
and English rule, whereby an ultra vires act 
is utterly void because there is no corporate 
power to make it. Second is what may be 
called the New York rule, under which ‘‘a 
party to an ultra vires contract, who has 
received the full consideration of his engage- 
ment, cannot avail himself of the objection 
that the contract was ultra vires to avoid his 
obligation under it; and an action is main- 
tainable on the contract.” 

The third rule is that of those cases decided 
by an application of the principles of estoppel, 
whereby “if the act undertaken was in and 
of itself ultra vires of the corporation, no act 
of the body will have the effect to estop it to 
allege its want of power to do what is under- 
taken.’’ The writer declares himself to have 
assumed the task of offering a solution of the 
problem and suggests that the following rule 
of law be established: ‘‘The effect of incor- 
poration of an association of individuals is to 
create a legal person with the powers of 
every other legal person with respect to con- 
tracts and acts, subject to such prohibitions 
upon the exercise of certain powers as the 
charter may impose.” 

The author considers that the application 
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of this proposition ‘‘will work justice without 
imposing upon the scientific construction of 
the law,” and that it will do away with con- 
fusion among the authorities by placing 
corporations in the position which they ought 
to occupy with reference to the effect upon 
public policy of the acts of the individuals 
composing them. The writer thinks his rule 
more in harmony with the common law than 
the existing theories, inasmuch as the Ameri- 
can courts, when they adopted the doctrine 
of ultra vires, entirely disregarded the prin- 
ciples of the common law as stated in the 
case of Sutton’s Hospital, 10 Coke 30, c, and 
assumed an attitude which has been opposed 
to that of English courts. 


Corporations. ‘‘ Ulira Vires and Estoppel.”’ 
By Abraham B. Frey. 43 American Law Re- 
view 81 (Jan.—Feb.). 

Discusses the use of the defense of ultra 
vires, shows the proper and improper appli- 
cation of the term, and explains the use of 
the word “‘estoppel.”’ 

As examples of the improper uses of the 
term ultra vires, the author cites that refer- 
ring to an act of officers who exceed the 
powers conferred upon them by the stock- 
holders, that of an act of a majority of the 
stockholders in violation of the rights of the 
minority, that of an act not done in con- 
formity with requirements of the charter, 
and that of an act contrary to public policy. 

With regard to the construction of ultra 
vires contracts, the author proposes the fol- 
lowing new rules:— 


(1) That it would be well to discard the 
use of the term ‘“‘void’’ in connection with 
ultra vires transactions and substitute there- 
for the term ‘“‘unenforceable,”’ as these con- 
tracts are not really treated as being void. 

(2) That the use of the term ‘‘estoppel’’ is 
incorrect, technically speaking, so long as we 
concede that the world is chargeable with 
notice of corporate powers, excepting in 
these cases where the act is ultra vires because 
of facts peculiarly within the knowledge of the 
corporate officers. 

(3) That the word ‘‘estoppel’’ can be dis- 
carded, yet the same results reached by pre- 
venting the party from pleading the ultra 
vires on the grounds of public policy, and 
that this rule is the correct one. 


Corporations (Interstate Commerce Clause). 
“Corporations and the Nation.’”” By Thomas 
Thacher. 18 Yale Law Jorunal 263 (Feb.). 
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This paper emphasizes what the autho 
declares to be an obvious principle, by 
nevertheless one often overlooked, namely, 
that if corporations created by the state may 
be regulated by the Federal government it js 
because of the character of the business and 
for no other reason. He says:— 


“Since the power of the Nation depends | 
in no way upon incorporation, incorporation | 
neither extends nor limits the power. Sing 
it is the character of the business and not the 
legal character of the agency by which it js 
done which gives Congress its right of regula- 
tion, the legal character of the agency does 
not limit the power of Congress in its regula- 
tion of the ate Nor does it appear 
that there can be any difference in expediency, 
whether the agency is incorporated or not. 
The regulations which seem wise with respect | 
to the business should not, therefore, be 
limited in their application to incorporated 
bodies. They should be general—as are the 
regulations of the Anti-Trust Act and the 
Interstate Commerce Act—applying to the 
doings of individuals and unincorporated 
associations in like manner as to those off 
corporations. And the propriety of their 
enactment should be tested by the thought 
that they must, in reason, be made so to 
apply.” i 

Crimes. See Codification, Corporations. 





Evidence (Psychological Tests of Witnesses). 
‘Professor Muensterberg and the Psychology § 
of Testimony.” By Professor John H. Wig [ 
more. 3 Illinois Law Review 399 (Feb.). ‘ 


Reviewed in a separate article in this issue, : 
Fifteenth Amendment. See Status. 


Government (Great Britain). / 
ment by Committees in England.” By Si) 
Frederick Pollock. 25 Law Quarterly Revie | 
53 (Jan.). j 


Various uses of committees which hav 
sprung up, not only in English public affairs 
but in every department of activity, at 
traced in this paper. The functions of the 
Judicial Committee of the Privy Council, the 
committees of Parliament, and various semi [7 
political bodies are described. 


“There are two great committee-formin f 
authorities in our nstitution, the King’ 
Council and Parliament. It is needless t0 
remind any student of English history that 
Council and Parliament themselves wef 
formed by processes of specializing ani 
reinforcement from the original Curia Regis. 
Again, the superior courts of Common La¥ 
might fairly described, in their earliest 
stage, as expert committees of the Cum. 
Not till the seventeenth century did th 
indiscreet ambition of James I provoke 4 
positive declaration that the powers of his 
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judges, once conferred, were plenary and not 
merely delegated, and the King could neither 
sit in judgment in person nor divert the 
established course of justice according to 
law. If the Curia Regis can now be said to 
survive anywhere, it is in the formal sittings 
of the Privy Council when the King in Coun- 
cil receives the reasoned reports of the Judi- 
cial Committee and makes them operative 
and final judgments by issuing Orders in 
Council following their Lordship’s humble 


“There is some reason to believe that the 
Court of Chancery was first a committee of 
the Council. .... However that may be, 
the Court of Star Chamber (properly the 
King’s Council sitting in the Star Chamber) 
was certainly a Committee of the Council. . . 
It does not appear that the Star Chamber 
was unpopular, or that its jurisdiction, 
though exercised through a procedure quite 
different from that of the common-law 
courts, gave rise to any serious complaint, 
until it was employed as an instrument of 
vindictive prosecutions on merely political 

unds. But for this abuse, it might have 

da long and useful history; it might well 
have — us improvements in our criminal 
procedure for which we have waited till the 
present day, and have been the parent of an 
adequate Court of Criminal Appeal. .... 

“The Judicial Committee, we need hardly 
say, is a real and active committee; but its 
habitual working members are only a fraction 
of its nominal list. Besides the nucleus of 
tegular attendants, now practically identical 
with the learned persons who make up the 
judicial House of Lords, there are some 
persons, such as former Indian judges, who 
are summoned only when their special kinds 
of learning and experience are required; 
some who are available at need, but as a rule, 
occupied on other judicial or state employ- 
ments; some who are retired veterans and 
tetain their membership only as an honorary 
distinction. .... 

“In modern times a remarkable example 
of what I have called the atrophy of com- 
mittees has been afforded by the transforma- 
tion of certain committees of the Privy Coun- 
cil into separate departments of executive 

vernment. Here we find, or might have 

tely found, a nominal Board including 
several high officers, such as the Secretaries 
of State; but ‘the Board is a phantom,’ not 
meeting even for ceremonial purposes, and 
the President of the Board acts just like any 
Minister in sole charge of a department. 
Thus the Board of Trade is, in its full official 
style, though the shorter one has long been 
authorized, ‘the Committee of the Privy 
Council appointed for the consideration of 
matters relating to Trade and Plantations.’ 
The Board of Education, now transformed 
since 1899, was for sixty years the ‘Committee 
of Council on Education.’ .The Local Gov- 
ernment Board was doubtless framed more 
or less on these models, but it dates only from 
1871, and was never a Committee of Council, 
though all its members are in fact Privy 
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Councilors; it operates not through Orders 
in Council, but by rules and orders issued 
under its own seal. 

“On the other hand there is a Committee, 
commonly described as being an informal 
committee of the Privy Council, whose 
importance has greatly increased within 
living memory, and is still increasing, namely, 
the binet. The description above men- 
tioned is warranted by the usage of eminent 
writers on the law and practice of our Con- 
stitution; and there is no doubt that the 
Cabinet was in its earliest form a confidential 
inner circle, though not a regular committee, 
of the Privy Council. .... 

‘Properly speaking, the Cabinet is a com- 
mittee of the leading Parliamentary sup- 

rters of the Prime Minister’s party, being 

rivy Councilors. It is created in a peculiar 
manner, as in form, so far as there is any 
form, it is nominated by the Prime Minister; 
there is no such thing as an ex officio member 
of the Cabinet, though it is well understood 
that the holders of certain great offices of 
state, must, in fact, be included.” 

As an illustration of the work done by 
joint committees to enable various bodies to 
work together, the author cites the way in 
which the four Inns of Court govern the bar 
by means of a Council of Legal Education 
which has charge of regulations of the 
Inns of Court regarding the qualifications for 
practice at the bar. A somewhat similar 
body is the Incorporated Council of Law 
Reporting for England and Wales. The 
author has served this body as Editor of the 
Law Reports since 1895 and describes its 
work from personal observation. 


Government (Philippines). ‘‘A Decade of 
American Rule in the Philippines.” By W. 
Cameron Forbes. Atlantic Monthly, v. 103, 
p. 200 (Feb.). 

Describes the methods and institutions of 
government introduced by the United States, 
political and party conditions, the character 
of the Filipino Assembly, and present problems 
and prospects of the Filipino government. 

Injunctions. See Procedure. 

Insurance (Regulation). ‘Defective Insur- 
ance Legislation.”” By John P. Ryan. North 
American Review, v. 189, p. 280 (Feb.). 

Discusses the topic particularly from thc 
point of view of the New York companies, 
which appear to be ‘‘suffering from too much 
legislation; some of it at least based upon fear 
and arbitrary opinion, rather than upon well 
considered principles of state supervision.” 

International Arbitration. ‘‘Our Contro- 
versy with Venezuela.”’ By Robert C. Morris. 
18 Yale Law Journal 243 (Feb.). 
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The writer considers the basis of the recent 
controversy of the United States with Vene- 
zuela and declares the issue a fit subject for 
arbitration. The article is chiefly a discus- 
sion of the various facts involved in the dis- 
pute and is not an essay upon international 
law. The author points out that the United 
States has carefully followed the spirit of the 
Second Hague Conference, as regards the 
non-employment of force in the collection of 
debts unless arbitration has failed, and urges 
that Congress should adopt measures making 
use of force, if necessary, in compelling an 
impartial arbitration of the questions which 
Venezuela has refused to arbitrate. The article 
was written before the new government of 
Venezuela had expressed to the United States 
the wish of President Gomez to settle satis- 
factorily all international questions. 


International Law. See under special topics, 
e. g., Blockade, Status, etc. 


German Civil Code. See Codification. 


Labor Unions (Union Label). See a recent 
Australian case, 6 Commonwealth Law Review 
83 (Nov.—Dec.). 

Three judges of the High Court, against 
two dissenting, held that a union label was 
not a trade-mark and the members of the 
union would have no right of property in the 
use of a label, nor could a trade union assert 
the right to place a label on goods produced 
by the employees. Hence the action of the 
State Attorney-General taken at the instance 
of certain breweries in refusing registration of 
a label to a union of brewery employees was 
upheld by the Court. In handing down this 
decision, the Court referred to the fact that 
“the great weight of American opinion was 
adverse to considering workers’ labels as 
trade-marks.’’ Attorney-General of N. S. W. 
v. Brewery Employees’ Union, 6 C. L. R. 


Law Reform. See under special topics, e. g., 
Codification, Government, Legal Systems, Leg- 
islative Procedure, Procedure, etc. 


Legal History (Bracton). ‘‘The Summa of 
Gilbert de Thornton.” By George E. Wood- 
bine. 25 Law Quarterly Review 44 (Jan.). 


A historical and critical discussion of Thorn- 
ton’s Summa of Bracton’s treatise by a Yale 
scholar. The author considers it probable 
that the manuscript in the library of Lincoln’s 
Inn is a copy of the Summa, and that it has 
better claims than any other manuscript to 
be so considered. 
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Legal History (Channel Islands). ‘The 
Office of Jurat in the Royal Courts of Jersey 
and Guernsey.” By C. E. A. Bedwell. 34 Law 
Magazine and Review 159 (Feb.). 


A description of the functions of an officer 
who has been an important part of the 
machinery of justice in these Islands for 
hundreds of years. 


Legal History (England). ‘‘The Date of 
Separation of Ecclesiastical and Lay Juris- 
diction in England.’’ By Walter Lichtenstein. 
3 Illinois Law Review 347 (Jan.). 


An article incorporating historical researches 
made by the Librarian of Northwestern Uni- 
versity. 

Legal History (England). ‘‘The Wapentake 
of Wirral.”” By C. E. H. Chadwyck-Healey. 
25 Law Quarterly Review 72 (Jan.). 

A review of Ronald Stewart-Brown’s work 
on the Hundred Court of Wirral in Cheshire. 


Legal History (Rome). ‘‘The Historical 
Position of the Rhodian Law.’’ By Robert D. 
Benedict. 18 Yale Law Journal 223 (Feb.). 


The main purpose of this paper is to show 
that a statement to which many writers have 
lent their authority, namely that the Romans 
owed their system of Maritime Law to the 
Rhodians, is without sound historical founda- 
tion. We have here a thorough-going invest- 
igation of the historical questions involved. 
The author exposes the unreliability of the 
supposition that Rhodes had a Maritime Code 
which was subsequently included in the 
digest of Justinian, and asserts that the book 
entitled ‘‘Rhodian Law’”’ first put in print in 
1596 is not authentic. By declaring this work 
spurious, the statements regarding the adop- 
tion of the Rhodian Law by the Romans fall 
to the ground. “I see no reason,” says the 
author,— 

‘““Why we are called upon to look to any 
other sources than Roman sources for any 

rovision which we find in the maritime 
aw of Rome. The jurisconsults of Rome 
certainly showed themselves competent to 
deal with any questions which were presented 
to them by the increasing maritime commerce 
of Rome. ... 

‘“‘We can say that the principle on which 
the law as to jettison should rest, as the 
Rhodian law-giver, or jurisconsult, had stated 
it, so commended itself to the jurisconsults 
of Rome that it was taken bodily into Roman 
jurisprudence, with the label of Rhodes upon 
it. And this must be conceded to be a great 
honor. : 

‘“‘We must recognize the wisdom which led 
to the adoption of that principle into the 
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jurisprudence of Rome. Aside from that, let 
us give to the jurisconsults of Rome the 
credit for the Maritime Law of Rome.” 

Legal History (United States). ‘The Infiu- 
ence of French Law in America.”” By Pro- 
fessor Roscoe Pound. 3 Illinois Law Review 
354 (Jan.). 

“Influence of the civil law in America,” 
concludes the writer, ‘“‘has been chiefly an 
influence of French law. The great German 
jurists came too late to have much effect, 
and the Dutch jurists were too early. The 
highest development of French juristic writing 
in the eighteenth century and the first years 
of the nineteenth century was at an opportune 
time for American legal growth. et.... 
if there was | danger that in some juris- 
dictions political passion and prejudice grow- 
ing out of the Revolutionary War and 
ignorance of the true substance of English 
law would lead men to reject the common 
law and to receive another system in its 
place, it soon passed.”’ nae 

Legal History (United States). ‘‘The Lin- 
coln-Douglas Debates and their Application 
to Present Problems.’’ By Hannis Taylor. 
North American Review, v. 189, p. 161 (Feb.). 


A re-statement of the essence of the ques- 
tions involved in the Lincoln-Douglas debates 
of 1858. 

“Against the contention of Douglas that 
under the doctrine of ‘Popular Sovereignty’, 
even a question so great as human slavery 
might be localized, stood Lincoln’s conten- 
tion that all local questions that affect all are 
the common concern of all. . . . Lincoln’s 
contention . . . has become the cornerstone 
of our new national life.” 

Legal Systems (Turkey). ‘‘The Legal 
> System of Turkey.” By Anton Bertram. 
| 25 Law Quarterly Review 24 (Jan.). 

Readers will find this a minute and inter- 
esting account of the new system of law 
which Turkey has established since 1856. The 
Penal Code of 1858, the two Commercial 
Codes, the Mejelle, or Civil Code, the Land 
Code of 1868 and the Codes of Procedure of 
' 1861 and 1879, are all described. The indebted- 
ness of Turkish to French jurisprudence is 
made clearly evident. 


Legislative Procedure (Bill-Drafting). ‘‘The 
Drafting of Federal Statute Law.” By F. 
Granville Munson. 43 American Law Review 
121 (Jan.—Feb.). 


The writer gives some concrete examples of 
the necessity of careful editing of proposed 
federal laws, and of the employment of the 


knowledge of trained draftsmen in framing 
bills. 


121 


ive Procedure (Parliamentary 
Rules). ‘‘The Rules of the House of Repre- 
sentatives.” By A. P. Gardner, M.C. North 
American Review, v. 189, p. 233 (Feb.). 
“The United States is entering on a critical 
period in its legislative history. The next 
decade will decide the drift of affairs. Either 
the National House must once more become 
a deliberative body in the sense in which that 
term has been used in the past, or else the 
people of this country must decide between 
two alternatives. They may leave the power 
in the Speaker’s hands, where it is at present, 
or the | destroy representative govern- 
ment a opting the system of Initiative 
and Referendum.’ 


Medical Jurisprudence (Regulation of Medi- 
cal Practice). ‘‘Characteristics and Constitu- 
tionality of Medical Legislation.”” By H. B. 
Hutchins. 7 Michigan Law Review 295 (Feb.). 


This article presents a summary of legisla- 
tion regulating the practice of medicine in 
England from earliest times up to the latest 
acts, and also in the United States, the laws 
of the several states being epitomized at 
some length. The latter portion of the article 
considers the constitutionality of statutes on 
the practice of medicine. Notwithstanding 
the attacks on medical legislation as abridging 


. the vested rights of citizens, or as unjustly 


and improperly discriminating against a cer- 
tain class, or as ex post facto, the medical 
legislation of the different states has on the 
whole been sustained as a proper and lawful 
exercise of the police power. On this point 
the author cites fifty or more decisions. The 
author recapitulates :-— 

“In conclusion it may be said that if statute 
regulations in regard to admission to the 
practice of medicine, or the continuance in 
practice, are adopted in good faith, are reason- 
able and operate equally upon all alike who 
desire to . may be met by reasonabie 
study and application, and are such as will 
probably accomplish the object in view, 
namely, the protection of the public, then 
they will be declared valid by the courts, even 
though the conditions imposed may be rigor- 
ous and, in the opinion of the court, inexpe- 
dient and not such as the court would impose 
if called on to prescribe conditions.” 


Negotiable Instruments. ‘Fictitious Payees 
in Forged Checks or Bills.” By Professor 
Louis M. Greeley. 3 Illinois Law Review 331 
(Jan.). 

The writer upholds the principles enunciated 
in the Illinois case of First National Bank v. 
Northwestern National Bank, 152 Ill. 296, 
and argues for the rule which allows the payor 
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to recover against a party to the paper collect- 
ing it. 

Negotiable Instruments (Bills of Exchange). 
“The International Law Association at Buda- 
pesth.” By T. H. Baty. 11 Bombay Law Re- 
porter 1 (15 Jan.). 

Discusses the proceedings of the Budapesth 
conference of last September, incidentally 
giving the rules relating to bills of exchange 
in the final form in which they were adopted. 


Negligence. See 25 Law Quarterly Review 
109 (Feb.). 

A writer in this review objects to Melville 
M. Bigelow’s opinion that negligence in law 
is a state of mind, and observes:— 

‘We are rather sorry to observe a tendency 
among able American writers (for Mr. Bigelow 
is not alone in it) to invent new terms of art 
without necessity and add gratuitous difficul- 
ties to things already hard: enough. For 
many years we have studied the Common 
Law (and a little of other law too) without 
ever hearing of an ‘inculpable mind’; and, 
frankly, we do not want to hear of it again. 
Nor do we think the book is improved for the 
use of students by the frequent appeals to 
‘social forces,’ ‘direction of economic energies,’ 
and the like, which seem to us only to say, 
with emphatic and rather obscure elaboration, 
that law and legislation must in the long run 
follow public opinion, as Professor Dicey 
has more plainly told us.”’ 

Nuisances. ‘‘The Government Solves the 
Smoke Problem.”” By John Llewellyn Coch- 
rane. American Review of Reviews, v. 39, 
p. 192 (Feb.). 


A descriptive article on means for success- 
fully combating the smoke nuisance in large 
cities. 

Old Age Pensions Act. A description of the 
English Old Age Pensions Act of 1908, 
described by the Earl of Rosebery as the 
most significant piece of legislation since the 
Reform Act of 1832, is given by Horace 
Secrist in 3 American Political Science Review 
68 (Feb.). 

Patent Law. 
Patent.”” By Kenneth R. Swan. 
Magazine and Review 150 (Feb.). 

Discusses the rights of the mortgagor and 
the mortgagee, the form of the mortgage, and 
the mortgagee’s remedies under the English 
law. 


Philippines. See Government, Immigration, 
and Status. 


Privy Council. See Government. 


“The Mortgage of Letters 
34 Law 
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Procedure. ‘Interested Judges.’’ By K. B, 
Dastur. 11 Bombay Law Reporter 6 (15 Jan), 


Discusses the common law ‘rule that q | 


judge should not adjudicate a matter ip 
which he has an interest, and the question 
how far the presence on the bench of sucha | 
judge will vitiate the proceedings. 


Procedure. ‘Relations of Bench and Bar.” 
By Justice Anglin. 29 Canadian Law Times 
1 (Jan.). 

A learned and readable article, well worth 
the attention of the profession. 


Procedure (Appeals—Canada). ‘‘Appellate 
Jurisdiction.’”” By E. R. Cameron, K.C. 29 
Canadian Law Times 29 (Jan.). 

Treating of a topic suggested by the pro [ 
posed limitation of appeals in all actions insti- 
tuted in a Superior Court under consideration 
by the Legislature of Ontario. 


Procedure (Appeals—Canada). ‘‘Supreme 
Court and Privy Council Appeals.’’ By John 
T. Small, K.C. 29 Canadian Law Times 47 
(Jan.). 

One of the papers read before the Ontario 
Bar Association last December. 


Procedure (Injunctions). ‘Legislative In- | 
vasion of Judicial Power.’”’ By Charles E. 
Littlefield. Phi Delta Phi Brief (Jan.). 

This article is part of Mr. 
speech delivered in the House of Representa- 7 
tives last May on injunctions. 


Procedure (Jurisdiction—Australia). ‘‘Fed- 
eral Jurisdiction of State Courts.’’ By Andrew 
I. Clark. 6 Commonwealth Law Review (of 
Australia) 49 (Nov.—Dec.). 

Showing that the result of the passage of F 
the Judiciary Act of 1907 has been to invest | 
the state courts of Australia with federal 
jurisdiction with respect to different matters 
than those which were intended. 


Procedure (Misconduct of Jurors). An in- 
teresting review of cases of misconduct in the 
jury box will be found in 18 Yale Law Journal 
276 (Feb.). 


Procedure (Writ of Prohibition—Australia). 
“Some Modern Applications of the Writ of 
Prohibition.’”” By John A. Ferguson. 6 Com- 
monwealth Law Review (of Australia) 62 ( Nov- 
Dec.). 

The legislature of Australia passed an act 
early in 1908 making final the decisions of 
the Arbitration Court of New South Wales 
having jurisdiction in labor disputes, and 
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declaring that “‘the validity of any decision 
shall not be challenged by prohibition or 
otherwise.” The effect of this provision seems 
to be to clothe an inferior tribunal with such 
powers as place it entirely outside the control 
of higher courts, which cannot review its pro- 
ceedings even for the purpose of determin- 
| ing whether the court has exceeded its 
i jurisdiction. While it might seem at first that 
such a statute might be wltravires of the New 
South Wales Parliament under the constitu- 
tion, the English statutes have given the 
Parliament large discretion in the adminis- 
' trtation of justice. 

The author says:— 

“Even if some slight excess of jurisdiction 
take place, owing to the honest mistake of 
the presiding Judge, this may be preferably 
in the public interest, rather than that the 
usefulness of the Court should be hampered 


and perhaps destroyed by repeated applica- 
rol per the writ of prohibition on highly 


' technical grounds.”’ 

' Responsibility. ‘‘Responsibility in Law.” 
By R. W. Rankine Wilson. 34 Law Magazine 

and Review 167 (Feb.). 


The concluding paper in a series which 
has now been issued in book form. The 
author’s purpose is to make an inquiry into 
the nature of moral responsibility. Some of 
the conceptions of Professors James and 
) Royce are considered. 


Scientific Methods. ‘The Relation of 
Political Science to History and to Practice.” 
By the Rt. Hon. James Bryce. 3 American 
Political Science Review 1 (Feb.). 


' In his presidential address at the fifth 
| annual meeting of the American Political 
Science Association at Washington, D. C., 
Jan. 28, Mr. Bryce says that the reason why 
many writers on political science are such 
hard reading may be because they ‘‘keep us 
too much in the field of abstractions.’’ The 
best writers are those who bring us closely in 
contact with human facts. Montesquieu is 
sometimes wrong in his facts and often wild 
in his conjectures, but he is always interest- 
ing. The same thing may be said of some 
Writings of Tocqueville, Bagehot, Dicey, and 
Sidgwick. 
| “That the study is, moreover, more in- 
structive the closer it keeps to facts will 
appear when we consider the nature of the 
Matter it deals with. Broadly speaking, it 
treats of Tendencies and of Institutions. 
general and permanent tendencies of 
men in communities are the substratum of 
all political theory. We learn them from 
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ethics and psychology as well as from history. 
Considered as general and as permanent they 
are few, and can be briefly stated 

“Every institution—say the English parlia- 
ment or the New England town meeting,— 
must be studied through its growth and in its 
environment. Now in examining a political 
—e there are four things to be re- 

a : 
. “The first is its formal and legal character. 

“The second is the needs it was meant to 
meet and the purposes it actually serves. 

“The third is the character of the men who 
work it. 

“The fourth is what may be called the 
traditional color of the institution itself, i-e., 
the ideas entertained respecting it by the 
people among whom it lives, the associations 
they have for it, the respect it inspires. 

“Without a comprehension of these three 
latter the investigation of the institution as a 
formal legal creation is unprofitable and may 
be misleading. The essential point is to get 
hold of the thing in its working. .. . 

“The accuracy of the science, its solid 
value, its usefulness to the world we live in, 
depend upon the closeness with which it keeps 
to the data supplied by history. It is not 
a deductive science any more than it is a 
branch of speculative philosophy. Some 


writers have treated it as a set of abstractions. 


me hat can be more windy and empty, 
more dry and frigid and barren than such 
lucubrations upon sovereignty as we find in 
~— Austin and somestill more recent writers? 
s this sort of treatment helpful today either 
to a comprehension of the facts, which is 
science, or to the service of mankind, which 
isstatesmanship? .. . 

“A wide ota: of politics, like a wide study 
of literature, tends to correct the excesses of 
Nationalism. For a_ political philosopher 
as well as for a Christian the true spirit is a 
cosmopolitan spirit, which recognizes the 
good that there is in all peoples, the con- 
tributions each of the civilized peoples has 
made, the services each may render in the 
future, the duty to help forward the races 
that are behind, the gain to each nation from 
developing the intellectual gifts and material 
prosperity of the others.” ... 


Standard Oil Company. See Corporations. 

Status. ‘‘The Fifteenth Amendment to the 
Constitution.”” By M. F. Morris. North 
American Review, v. 189, p. 82 (Jan.). 

The author, who was formerly Associate 
Justice of the Court of Appeals of the District 
of Columbia, considers that this amendment 
“thas been the source and cause of untold 
calamity to our country.” 

Status (Fifteenth Amendment). ‘Race 
Distinctions in American Law.’”’ By Gilbert 
Thomas Stephenson. 43 American Law Re- 
view 29 (Jan.—Feb.). 

The first of a series of articles the purpose 
of which is to show that during the past 
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forty-eight years all the states ‘‘have evolved 
a body of laws which set the races apart from 
one another and . . . . the courts, both state 
and federal, have upheld these laws.”’ The 
present article discusses the legal definition of 
Negro and Mulatto, how it is slander to call 
a white man a Negro, and what the proper 
name of the black man is. 

Status (Filipinos). Professor Jules Valéry 
writes to the Law Quarterly Review (25 L. Q. 
R. 9, Jan.) to say :— 

“It cannot be assumed that Filipinos have 
no nationality. By Art. 3 of the treaty of 
Paris, ‘Spain cedes to the United States the 
archipelago known as the Philippine Islands.’ 
Consequently these islands became part of the 
territory of the United States, and their in- 
habitants became American subjects. It is 


true that under Art. 9 their civil rights and 

political status are to be determined by Con- 

gor and this question is not yet settled. 
u 


t this is a point of internal, not of inter- 
national law.” 

Stock Exchanges (State Regulation). ‘‘The 
Poison of the Street.’’ By Frederick S. Dick- 
son. Everybody's Magazine, v. 20, p. 226 
(Feb.). 

A vivid article on New York Stock Ex- 
change methods, by a Cleveland corporation 
lawyer. He earnestly advocates the clean- 
sing of Wall street by means of legislation 
insuring to the state intelligent and just 
control of the most vital of all public utilities. 

Tenement Houses. ‘‘The Slum as a Na- 
tional Asset.’’ By Charles Edward Russell. 
Everybody's Magazine, v. 20, p. 170 (Feb.). 

Contrasts the methods of tenement housing 
existing in Germany and the United States, 
and urges the adoption of German methods 
in this country, asserting that the German 
government’s labor policy is much more 
humane and civilized than our own, the prin- 
ciple of working men’s insurance being par- 
ticularly commended. 

Torrens System. See Conveyances. 

Trade (Promotion). ‘‘The Extension of 
American Commerce.’’ By Avard L. Bishop. 
Atlantic Monthly, v. 103, p. 235 (Feb.). 

Commends to this country the example of 
Germany’s systematic promotion of foreign 
commerce by means of the Imperial Con- 
sultative Board and other bodies through 
which close co-operation between the govern- 
ment and business interests is established. 


Trade-Marks. See Labor-Unions. 


“The Law of the Universi- 
VI, Education; VII, 


Universities. 
ties—V, Discipline; 
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Finance.” By James Williams. 34 Law Mago. 
zine and Review 136 (Feb.). 


Wagers. See Contracts (Illegal). 
Wills. See Contracts. 


Miscellaneous Articles of Interest to the 
Legal Profession 


America. “The Future of America.” By || 
Hampton's Magazine, | 


Gilbert K. Chesterton. 

v. 22, p. 273 (Feb.). 
A satirical article on America and the bad 

outlook for an Anglo-American entente. 
Biography. ‘‘Cleveland the Man—The First 


Administration and the Second Campaign.” [ 
McClure’s Magazine, © 


By George F. Parker. 

v. 32, p. 337 (Feb.). 
Gives a graphic portrayal of Mr. Cleve. 

land’s industrious and painstaking methods 


during the first administration, from the pen F 
of one who worked with him at the White # 


House for seven weeks, and also throws 


much light on his attitude toward political © 


and party affairs. 
Biography. ‘‘Heney: A First Class Fighting 
Man.” 
Describing the personality and career of 
the aggressive San Francisco attorney. 


Biography. ‘‘Reminiscences of Some of the ¥ 


Dead of the Bench and Bar of Richmond.” 
By Judge George L. Christian. 
Law Register 657 (Jan.) and 737 (Feb.). 

Biography. ‘‘The Oratory of Lord Erskine.” 
By J. A. Lovat-Fraser. 34 Law Magazine and 
Review 129 (Feb.). 


“‘Whatever his failings in Parliament or , 


as a judge, Lord Erskine was, as Lord Camp- 


bell has said, ‘without an equal in ancient 7 
or modern times, as an advocate in the | 


forum.’ 

China. ‘‘The China That Is.” 
Lambuth. American Review of Reviews, v. 39, 
p. 209 (Feb.). 





Throws some light on political conditions j 


in China and prospects of the progress of free 
institutions. 

Currency. ‘‘The Banking and Currency 
Problem in the United States.’’ By M. W. 
Hazeltine. North American Review, v. 189, 
p- 242 (Feb.). 

Sketching the subject-matter of Victor 
Morawetz’s recent work on the above topit 
and explaining how his plan for a central 
agency regulating the issue and redemptiot 
of national bank notes would work. 


Current Literature, v. 46, p. 154 (Feb). | 
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Democracy. ‘‘The Old Order Changeth—II, 
Beginnings of the Change.”” By William Allen 
White. American Magazine, v. 67, p. 407 
(Feb.). 

Treating of the newer democracy which 
has arisen particularly in the West, attach- 
ing hopeful significance to the adoption of the 
initiative and referendum and other popular 
measures. 

Immigration (Chinese). ‘‘The Problem of 
the Chinese in the Philippines.’’ By Russell 
McCulloch Story. 3 American Political Science 
Review 30 (Feb.). 

The author expresses the opinion that it 
will be unwise for the United States to invite 
a conflict between the Chinese and the Fili- 
pinos until it is itself willing to open its doors 
freely to the labor of China. To admit the 
Chinese to the Philippines now would invite 
a disturbing social and economic factor. 


Kentucky Night Riders. ‘‘They That Ride 
by Night.” By Eugene P. Lyle, Jr. Hamp- 
ton’s Magazine, v. 22, p. 175 (Feb.). 

A realistic story of the Night Riders of Ken- 
tucky and their part in the tobacco war. 


Labor Problems. ‘‘The Industrial Dilemma 
—I, Labor and the Railroads.” By James O. 
Fagan. Atlantic Monthly, v. 103, p. 145 (Feb.). 

Presenting some vital information about 
the relations between railroads and their 
employees. 

Liquor Problem. ‘‘The Scientific Solution 
of the Liquor Problem.’’ By Henry Smith 
Williams, M.D. McClure’s Magazine, v. 32, 


| p. 419 (Feb.). 
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The writer discusses means of scientific 
elimination of the saloon evil and proposes 
to substitute the Gothenburg system as a 
means of reducing the number of saloons, by 
the establishment of refreshment houses giv- 
ing equal prominence to the display of non- 
alcoholic beverages. He thinks this system 
might well be transplanted from England to 
America, inasmuch as ‘‘it has stood the test 
of forty years’ trial in Sweden and of ten 
years’ trial in England on a small scale.” 

Moroccan Situation. ‘‘The North African 
Question and Its Relations to European Poli- 
tics.” By George Frederick Andrews. 3 
American Political Science Review 20 (Feb.). 

An essay upon the Moroccan situation and 
the prospects of France in Northern Africa. 

Tariff. ‘‘Perplexities of Tariff Revision.” 
By Albert H. Washburn. North American 
Review, v. 189, p. 203 (Feb.). 

Tariff. ‘‘The Future of the Tariff.’ By 
Robert P. Porter. North American Review, 
v. 189, p. 194 (Feb.). 

Advocates the appointment of a permanent 
commission to suggest to Congress from time 
to time needed changes in the tariff law. 

University of Wisconsin. ‘‘Sending a State 
to College.”” By Lincoln Steffens. American 
Magazine, v. 67, p. 349 (Feb.). 

Describes the methods of the University 
of Wisconsin, which President Eliot called 
the leading state university, and incidentally 
indicates the part which this University takes 
in shaping legislation by means of the bill- 
drafting services performed by Dr. Charles 
McCarthy, its lecturer on political science. 
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AMERICAN IDEALS 

Ideals of the Republic. By James Schouler, LL.D. 
Little, Brown & Co., Boston. 'p. 304. ($1.50 net.) 
T# historian James Schouler announces 

the purpose of this volume to be ‘‘to trace 
out those fundamental ideas, social and politi- 
tal, to which America owes peculiarly her 
Progress and prosperity, and to consider the 
application of those ideas to present condi- 
tions.” The book derives its material from 
lectures given at Johns Hopkins University 
in 1906-8, to close a connection of seventeen 
years with its historical department. 


of Books 


The book starts with an enunciation of 
fundamental rights of the Constitution and 
traces their general application to modern 
problems and to modern American life. About 
the author’s observations there is an atmos- 
phere of ripened judgment founded upon 
close familiarity with the facts of history, 
and of forbearing kindliness and good humor 
in the discussion of tendencies with which he 
is not in sympathy. Because of the broad, 
human scope of the book and its wealth of 
reflection, it is one which no lawyer would 
mind adding to his library shelves, finding 
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its spirit in many respects admirable and 
inspiring. 

To illustrate these qualities of the author 
we will quote a typical passage, one showing 
his breadth of observation, his whole-hearted 
enthusiasm for the cause of progress, his devo- 
tion to what he conceives to be a national 
ideal. The same passage will illustrate not 
only characteristic qualities but characteristic 
defects, as will be evident from his failure to 
place upon the legislatures that responsi- 
bility which they must meet if real progress 
is to be realized, and to interpret correctly 
our state constitutions, which clearly impose 
the direct responsibility for legislation not 
upon the people but upon their legislative 
agents :— 


“(Democracy has done stronger work in our 
modernized state constitutions. A popular 
dislike of legislative dominance in affairs— 
of all caucus and log-rolling methods of gov- 
ernment—began to appear early in these 
instruments; and most of the hampering 
constraint imposed today upon that depart- 
ment aims to correct abuses which became 
manifest. State workings are watched and 
state constitutions remain open to speed 
amendment aside from mere statute. Bot 
legislature and administrators enter promptly 
upon their work after the people have -chosen 
at the polls, and legislatures are mostly urged 
to hold brief and unfrequent sessions, de- 
spatching the public business. Constraints 
increase of late years rather than diminish; 
and reform is upheld, not by new states 
alone, but by many of the oldest and most 
conservative of the Union. In short, what 
an eighteenth-century legislature might have 
chosen to do or leave undone, under its own 
repealable rule or enactment, the fundamental 
law in most states now commands peremp- 
torily. Ifit be objected that all such hamper- 
ing provisions show an increasing distrust of 
the people’s representatives, their wisdom or 
honesty, we may reply that distrust is gen- 
erated among a supervising constituency, 
confident of its own better understanding 
how free government should be conducted, 
and well assured of its own inherent honesty, 
and its capacity to give instructions. There 
is scarcely a change, such as I allude to, in 
legislative power and procedure, which is 
a = the whole a change for the better.” 

. 196. 


The foregoing may not only be not juridic- 
ally sound, but imperfect as a statement of 
facts. Who can say that a great many of 


the limitations upon legislative action, if 
indeed they are true limitations rather than 
mere definitions of procedure, have not been 
virtually self-imposed? 

Professor Schouler has not attempted an 
essay in legal or political science, and it 
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might therefore not be wholly fair to apply 
scientific tests. Any work intended for gen. 
eral circulation, however, is largely dependent 
for weight and authoritativeness upon a firm 
foundation of scientific principle. Because 
the author yields to a tendency that has 
dominated many writers both in the past 
and in the present, he misses something of 
correctness and perspective. The defect may 
not be serious, but it is sufficient to deprive 
the book of the great value that it might 
otherwise have as an analysis of American 
institutions, and to place it in the category 
of unauthoritative lay discussion. 

The author’s apparent familiarity with more 
intricate phases of his subject is such as to 
lead one to look for a skillful handling of the 
problems of American institutions, but when 
one has read a little way one finds that he 
belongs not among the scientific writers but 
among the dogmatists. He adopts the theory 
of natural rights and the social contract. 
Many American writers on jurisprudence may 
have done the same thing, but in Professor 
Schouler’s case it means that he is inclined 


to misinterpret democracy, as tantamount, | 


one might almost say, to a repeal of the 
entire law of status. The doctrine that all 
men are equal (‘‘men” including of course 
women and children), if carried to a logical 
conclusion would mean the wrongfulness of 
such a thing as a law of persons existing. 
Professor Schouler does not commit absurdi- 
ties, but he shares an unscientific tendency. 

The ancient division between democrats 
and aristocrats—using the words to denote 
differences of political theory—is no longer 
of much practical use. Temperamentally men 
fall into one of two classes,—either they try 
to superimpose some artificial theory of their 
own upon society, or they are content to 
accept the facts of human nature as they 
find them. On one hand we have the political 
dogmatists, and they may be either demo- 
crats or aristocrats, for extreme democracy 
and extreme aristocracy are alike based on 
unreasoning prejudice. On the other hand 
we have those whom we may call political 
moderates, because they seek to free them- 
selves from prejudice and to view all political 
theories in the light of common sense. This 
latter class much better understands the 
meaning of the complex spirit of modern 
democracy than does the former. The former, 
in spite of its good intentions, succeeds only 
in embarrassing the wise solution of con- 
temporary problems of constitutionality and 
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public policy, because of its temperamental 
preference of arbitrary to analytical proposi- 
tions. 

Many American citizens, doubtless, con- 
sider that they live under the laws of nature 
not less than of men, and deduce from the 
principle of human equality some one of these 
corrollaries: popular nominations, popular 
amendments to the Constitution, extension 
of the initiative and referendum, unrestricted 
immigration, substitution of state for federal 
regulation of commerce, popular election of 
Senators, and woman suffrage. But the 
science of political institutions has made such 
progress that modern culture on the whole 
abandons the theory of a state of nature 
held by Locke, Rousseau, and the idealists 
of democracy. Most contemporary politi- 
cal discussion recognizes the intricacy 
of social and political phenomena, and realizes 
that the theoretical equality of men, though 
desirable, may not be wholly practicable in 
actual life. The various parts of every society 
act and react upon one another. The strong 
inevitably influence the weak, hence political 
equality must to some extent, at least, be 
a legal fiction. As Mr. James Bryce declared 
in his president’s address before:the American 
Political Science Association :— 

“The multitude has neither the knowledge 
nor the time nor the unflagging interest that 
are needed to enable it to rule... The 
excellence of a democracy largely depends on 
the extent to which the number of dens who 
really rule by virtue of their intelligence and 
their activity can be increased, so whatever 
stimulates these qualities strengthens a demo- 
cratic government and raises its quality.” 

We intend no injustice to Professor Schouler 
when we say that notwithstanding a modera- 
tion of tone that belies a harsh characteriza- 
tion, he belongs among the dogmatists rather 
than among the moderates. Without taking 
upanextreme position or assuming an attitude 
undignified for a scholar, he adopts the 
unscientific terminology of natural, political, 
and civil rights, thereby importing a fanciful 
construction into his definition of the funda- 
mental prerogatives granted citizens by the 
Constitution. He wrongly reads the Consti- 
tution in the light of the Declaration of 
Independence, which is a legal document only 
inso far asit asserts the dignity of the English 
common law. His book illustrates a tem- 
peramental tendency to dogmatize, in his 
endorsement of such principles as those of 
the popular nomination of Senators and the 
extension of the initiative and referendum. 


127 


Candor demands recognition of the fact, 
however, that Mr. Schouler is not on the 
whole extreme in his attitude toward novel 
phases of democratic idealism. Caution and 
discretion restrain his pen, and make his dis- 
cussion of current questions readable and 
helpful. There is brightness of observation 
in this book. Note for example what he says 
regarding the fitness of the Anglo-Saxon race 
for democratic institutions (p. 262) :— 

“Some have held . . . that of all men the 
British-born has ever been strongly reluctant 
to concede anything like a social equality. 
But this is exaggeration. It is rather in his 
strong individuality, in his sturdy personal 
regard for the independent rights of himself 
and his household, that the Anglo-Saxon has 
figured historically, in contrast with the more 
sympathetic, submissive or emotional types 
of continental Europe. The Englishman dis- 
dains others or remains indifferent to them 
until a better acquaintance and intercourse 
has compelled his respect; but he is not 
impervious to impressions. And he has, 
witha], a conscience and a profound sense of 
justice.”’ 


COSTIGAN’S MINING LAW 


Handbook on American Mining Law. By George P. 
Costigan, Jr. West Publishing Co., St. Paul. Pp. xiv, 
765; appendices, table of cases, index. ($3.75.) 

A good ‘work on mining law, such as will 
meet the joint needs of student and practi- 
tioner, has long been somewhat of a desidera- 
tum, and Mr. George P. Costigan, Jr., Dean of 
the College of Law of the University of 
Nebraska, has met this want in an authorita- 
tive treatise recently published in the useful 
Hornbook series. The ‘‘Hornbook’’ plan 
throws the rules and principles of law into 
black-letter paragraphs which, taken together, 
present a skeleton outline of the whole topic. 
The value of this book can be inferred merely 
from the qualifications of the author, who 
has lived in mining camps, has practised law 
in the mining law states of Colorado and 
Utah, and has had several years of experience 
as a teacher of mining law. 

Examination of the volume will confirm 
the impression of its learning and industry. 
While the author acknowledges his indebted- 
ness to predecessors, in particular to the 
authors of Morrison’s Mining Rights and 
Lindley’s Mines, he has put a vast amount of 
his own labor into the book, filling 535 com- 
pact pages with lucid information and orderly 
discussion of the various topics. The scope 


and symmetry of the treatment are indicated 
by the following list of chapter headings :— 
1. The Origin and History of American Mining Law. 
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bo Mining Law Status of the States, Territories, 
Possessions of the United States. 
The Land Department and the Public Surveys. 
The Relation Between Mineral Lands and the 
Public Land Grants. 
The Relation Lyne Mineral Lands and Home- 
stead, Timber and Desert Entries. 
The Relation | Sena Mineral Lands and the 
arious Public Land Reservations. 
™ Relation Between Mineral Lands and Town 
ites. 
Definitions of Practical Mining Terms. 
efinitions of Mining Law Terms. 
The Discovery of Lode and Placer Claims. __ 
bs May and Who May Not Locate Mining 
ims. 


SOP NOS aH b 





Location of Lode Claims. 

Location of Mill Sites. ; 

Location of Tunnel Sites and of Blind Lodes 
Cut by Tunnels. 

The toe of Placers and of Lodes Within 


The "Tana Labor or Improvements Require- 
ments. 

The Abandonment, Forfeiture, and Relocation of 
Lode and Placer Mining Claims. 

Yocontented Application to Patent Mining Claims. 
dverse P; Sincutiinns and Protests Against Patent 





Applications. 

Patents. 

Subsurface Rights. 

Coal Land and Timber and Stone Land Entries 
and Patents. 

Oil and Gas Leases. 

Other Mining Contracts and Leases. 

Mining Partnershi: 7 and Tenancies in Common. 
ynveyances and Liens. 
ining Remedies. 


Water Rights and Drainage. Appendices. 


In our opinion the author has not only 
justified the appearance of this book, but has 
conferred a boon upon the profession by sup- 
plying a standard up-to-date treatise, written 
by a text writer who has both the technical 
knowledge of mining and the legal learning 
to render his work valuable. 

In the appendices will be found the various 
federal statutes and departmental rules and 
regulations governing mineral lands not only 
in the mining law states but in Alaska and 


the Philippines. The Texas statutes on min. 
ing are also inserted because the author deems 
them of general interest as constituting, unlike 
other state statutes, a complete system of 
laws independent of federal control or inter. 
ference. 

The citations are full and the volume will 
meet the needs of the practising lawyer as 
well as of the student. To the profession in 
general the book will also have an interest, 
as the author treats his subject in no narrow 
mechanical spirit, and the historical portions, 
describing the origin and development of the 
different rules of mining law, are at times 
exceedingly interesting. 
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Notes of Cases’ 


BANKRUPTCY. (Neglect to file sched- 
ules.) D. 0.—In Matter of Schulman & Gold- 
stein, 20 Am. B. R. 707, 164 Fed. Rep. 440, 
it has been held that on creditors’ motion 
to punish an involuntary bankrupt, as for con- 
tempt, for neglect to file his schedules, he will 


*Copies of the pamphlet Reporters containing 
full reports of any of these decisions which are 
cited in the National Reporter System may be 
secured from the West penguin A ~~ _St. 
Paul, Minnesota, at 25 cents eac In o 
the title of the desired case should be given pengee well 
as the citation of volume and page of the Reporter 
in which it is printed. 


be fined a sufficient sum to compensate the 
attorneys for moving party; and if the imposi- 
tion of such fine does not put a stop to the 
delay in filing schedules, imprisonment will 
be imposed. 

BANKERUPTOY. (Waiver of exemptions.) 
U. 8. 0. CO. A. Ga.—The Georgia Constitution 
forbids the waiver by a debtor of the right 
to exemption of wearing apparel and $300.00 
worth of household and kitchen furniture and 
provisions. In Citizens’ Bank v. Hargraves, 
164 Fed. Rep. 613, petitioner had offered four 
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Notes of Cases 


mules as security for a loan from the bank, 
which at maturity was not repaid. By con- 
sent of all parties the mules were sold free 
of all liens for $468.00. Thereafter petitioner 
claimed an exemption of $300.00 therein. 
From the quandary as to whether those mules 
were wearing apparel, household or kitchen 
furniture the U. S. Circuit Court of Appeals 
delivers us by deciding that the exemption 
is confined to specific articles and that peti- 
tioner, having waived his right to property 
without the exemption, cannot reclaim it. 
BONDS AND MORTGAGES. (Action under 
foreign statutes.) N. Y¥.—The parties to a 
bond and mortgage on real property in New 
Jersey were residents of that state. Plain- 
tiffin Hutchinson v. Ward, 85 N. E. Rep. 390, 
was the assignee of the obligee of the bond. 
The action was brought in New York to 
recover an amount remaining due on the 
bond. 2 Gen. St. N. J. 1895, p. 2111, as 
amended by Act March 23, 1881 (P. L. 1881, 
p. 184) provides that where a bond and 
mortgage are given for the same debt an action 
may be brought on the bond within six 
months after foreclosure for any deficiency, 
and that judgment for the creditor shall open 
the foreclosure entitling the mortgagor to 
sue within six months to redeem. On the 
question of suing in New York, the court 
asserts that plaintiff was not attempting to 
enforce some pecuniary liability or remedy 
created by a foreign statute. He was seek- 
ing to enforce a common law obligation, 
which had not wholly lost its force. The 
action was transitory and maintainable out- 
side the state where the contract was made. 
The provisions of the New Jersey statute, 
however, were a part of the contract, and 
regulated the manner of performance. The 
action was commenced within the statutory 
period of six months after the sale of the 
mortgaged premises. As the statute was 
general as to any suit on the bond and as to 
the effect of a recovery thereon, such a 
recovery would open the foreclosure sale and 
permit the judgment debtor to redeem. 


CONSTITUTIONAL LAW. (Validity of 
bulk sales law.) Ill—The Bulk Sales Law of 
Illinois provides that all sales of merchandise 
not in the usual course of trade will be pre- 
sumed to be fraudulent unless certain formal- 
ities designed to protect creditors are com- 
plied with. Without regard to these 
Provisions one who had been unsuccessful in 
the grocery business sold her stock at a fair 
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price and applied the proceeds on a note which 
she owed a bank. In Charles J]. Off & Co. 
v. Morehead, 85 N. E. Rep. 264, it was con- 
tended that this sale was void on the sole 
ground that the formalities required by the 
Bulk Sales Law had not been observed. The 
Supreme Court of Illinois held this act un- 
constitutional as it singled out persons of a 
particular class, and imposed burdens upon 
them from which all other classes are exempt, 
thus depriving them of liberty and property, 
in that they are not permitted to contract 
in respect to a particular kind of property 
subject to the same laws applicable to other 
classes of property, and hostile to those pro- 
visions of the Bill of Rights providing that 
all men have certain inherent rights, includ- 
ing life, liberty, etc., and that no person shall 
be deprived of life, liberty, or property with- 
out due process of law. 


CORPORATIONS. (Agreement between 
two factions regarding selection of directors.) 
Ga.—An agreement between two factions of 
the shareholders of a railroad company incor- 
porated by the secretary of state, to the effect 
that one of such factions owning half of the 
corporate stock shall have the right in- 
definitely to name a majority of the directors 
of the company, and thus manage and control 
its affairs, is held, in Morel v. Hoge, 130 Ga. 
625, 61 S. E. 487, 16 L. R. A. (N. S.) 1136, to 
be against public policy, and void. 


CORPORATIONS. (Gross earnings.) Minn. 
—As to what income or earnings received by 
a railway company should be included within 
the term ‘“‘gross earnings’’ was the question 
recently before the Supreme Court of Minne- 
sota in State v. Minnesota & I. Ry. Co.,118 
N. W. Rep. 679. The corporation contended 
that the term was limited to the receipts 
and expenditures on account of the operation 
of the railroad, and that if it were taxed 
upon its gross earnings received in operating 
leased portions of the track and the lessor 
corporation also were taxed, double taxa- 
tion would result. The court held that earn- 
ings received by railway companies while per- 
forming work incident to, or connected with, 
the business of transportation, and which 
may reasonably be considered within the 
scope of their corporate powers, constitute 
“gross earnings.” Within the case two 
minute classifications are made, the amount 
received for the use of the equipment, suchas 
steam shovels, work trains, etc., falling within 
the term, and money received from the sale 
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of old equipment and surplus supplies, and 
in the repair of cars being excepted. 


CORPORATIONS. (Sale of stock at fair 
value voidable by minority stockholders.) 
OC. C. A.—A sale of corporate property to the 
owner of a majority of the stock, for its fair 
value, but for less than might have been ob- 
tained for it from another, at a regular meet- 
ing of the directors and the stockholders at 
which the purchaser’s stock was voted for 
the sale, is held, in Wheeler v. Abilene Nat. 
Bank Building Co., 159 Fed. 391, 16 L. R. A. 
(N. S.) 892, to be voidable at the election of 
the minority stockholders. 


EMPLOYERS’ LIABILITY. (Workmen 
under different employers not fellow ser- 
vants.) N. ¥.—The case of Stanley Hod Ele- 
vator Co., appellant, v. John Henry, respon- 
dent, 114 N. Y. Suppl. 38, came before the 
Appellate Division of the New York Supreme 
Court in January on appeal from a judgment 
handed down by the Supreme Court in 
February, 1908, against the Stanley Hod Eleva- 
tor Co., the appellant in this action and defen- 
dant in the court below. 

The plaintiff in the court below was a 
common laborer in the employ of J. T. Finn & 
Co., who were engaged in the erection of a 
six-story building and obtained from the 
defendant a hoisting elevator with all its 
appliances, and an engineer to operate it. 
The plaintiff was seriously injured by an 
accident which the jury decided to be due 
to negligence in the operation of the elevator. 
The Appellate Division unanimously affirmed 
the decision of the court below, declaring that 
the liability of the defendant was established 
within the authority of a number of cases, 
the principles declared in Mills v. Thomas 
Elevator Co. (54 App. Div. 124, 66N. Y. 
Suppl. 398, aff. 172 N. Y. 660, 65 N.E. 1119) 
and other ruling cases. With reference to 
the contention of counsel for the appellant 
that this case differed from those on which 
the Supreme Court had based its decision, in 
that the engineer operating the elevator was 
a fellow servant with the plaintiff and the 
plaintiff's employer had the right to dis- 
charge him, on this point the court held that 
the fact that the engineer reported for work 
to the foreman and received directions from 
the employees of Finn & Co. ‘‘did not operate 
to change his relation to the defendant as its 
servant (Johnson v. Netherlands American 
Steam Navigation Co., 132 N. Y. 576, 30 N. 
E. 505),”” and the appellant’s contention for 
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non-liability could not be sustained on the 
ground that the plaintiff and engineer were 
engaged in the same employment, for the 
engineer had no connection with the work for 
which the plaintiff was employed, and was 
not, therefore, a fellow servant. 


EVIDENCE. (Exhumation of dead body 
to establish innocence of accused.) Tex.— 
In Gray v. State, 114 S. W. Rep. 635, it ap- 
peared that Gray and another man had 
engaged in an altercation which resulted in 
the death of the latter. The state con- 
tended that Gray had shot from behind while 
he insisted that he had shot in self-defense 
while deceased was advancing upon him with 
a drawn knife. There was a ragged bullet 
hole in the breast of deceased, which accused 
declared marked the entrance of the bullet 
but which the state asserted indicated its 
exit. To settle this question accused en- 
deavored to have the body exhumed and 
examined. If the bullet was in the body the 
defense would be greatly strengthened and if 
it had passed through, the evidence would 
be advantageous to the state. The exhuma- 
tion was vigorously opposed by the state. 
It seems strange that the evidence which 
would have upheld one theory or the other 
was so violently opposed by the prosecuting 
attorney, especially when the life of a pos- 
sibly innocent man hung in the balance. The 
Court of Criminal Appeals of Texas decided 
that every consideration of respect for the 
dead: would suggest that the -dust of the 
deceased should remain undisturbed unless 
justice required a disinterment, but in this 
case the examination was considered neces- 
sary for the protection of appellant. 


EVIDENCE. (Telephone conversation 
overheard through connecting instrument.) 
N. ¥.—The Supreme Court of New York, 
Appellate Term, has decided (January, 1909) 
that a witness may testify as to conversation 
overheard by means of a connecting tele- 
phone. In Rimes v. Carpenter, 114 N. Y. 
Suppl. 96, the question being that of conver- 
sation between a broker and his customer, 
the testimony of a witness who had over- 
heard the conversation by the use of another 
telephone at the broker’s place of business 
had been excluded by the court below, on 
the ground that since the witness heard the 


conversation upon another instrument in 4 | 











room other than that in which the defendant's ; 


agent was speaking, the evidence was in its 
nature incompetent. 


The Appellate Term, fj 
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per Bischoff, J., in ordering a new trial, 
said: 

“Unquestionably a conversation overheard 
between parties whose voices are recognized 
by the witness may be proven, and there is no 
ground for distinction, in principle, between 
such a case and that of a conversation by tele- 
phone, which the witness overhears, where 
the actual connection between the instru- 
ments is shown in such wise as to identify 
the very conversation, and the persons hold- 
ing the conversation are known.” 


INSURANCE. (Loss caused by civil 
authorities may include any action holding up 
rents.) Md.—Delay in rebuilding a structure 
the rents of which are insured, owing to re- 
fusal of a permit by the municipal authori- 
ties, so that the rents are not re-established 
as soon as they might otherwise be, is held, in 
Palatine Ins. Co. v. O’Brien, 68 Atl. 484, 
16L. R. A. (N. S.) 1055, to be within the pro- 
visions of the policy that the company will 
not be liable for loss caused by order of any 
civil authority. 

INSURANCE. (Parol evidence admissible 
to show estoppel, without waiver on policy 
in writing.) Ark.—Parol evidence of acts 
tending to show an estoppel upon an insurance 
company to take advantage of false answers in 
anapplication is held,in People’s F. Ins. Asso. 
v. Goyne, 79 Ark. 315, 96S. W. 365, 16 L.R.A. 
(N. S.) 1180, to be admissible, notwithstand- 
ing provisions in the policy that no waiver 
shall be effective unless indorsed in writing 
on the policy at the home office of the in- 
surer. With this case is an elaborate note 
collating the other authorities on the parol 
evidence rule as to varying or contradicting 
written contracts as affected by the doctrine 
of waiver or estoppel, as applied to insur- 
ance policies, 

MONOPOLIES. (Contracts co-extensive 
with patent rights not invalidated by Sher- 
man Act.) U. 8. ©. C—In Blount Manufac- 
turing Co. v. Yale & Towne Manufacturing 
Co., Mr. Justice Brown of the United States 
Circuit Court decided Jan. 19 in favor of the 
plaintiff, who had asked for an accounting 
in accordance with the terms of a contract 
with the defendant concerning the profits 
arising from the manufacture and sale of 
liquid door checks. It was held that a con- 
tract, though of such a nature as to be in 
violation of the Sherman anti-trust act if it 
applied to ordinary articles of trade, does not 
conflict with that act if it is only co-extensive 
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with the monopoly conferred by letters patent, 
and creates no additional restraint of trade 
or monopoly. The Court quoted several de- 
cisions in regard to the question, including 
that of the National Harrow Company v. 
Hench, 83 Fed. 36, 27 C. C. A. 349, 39 L. R. 
A. 299, in the third circuit of the United 
States Court of Appeals. But the Court 
added: ‘“‘When no question of the value of 
the right of excluding others is involved, I 
am unable to find in the patent laws any 
reason for upholding an agreement for the 
suppression or restraint of trade in patented 
articles against the provisions of the Sherman 
act.” 


MUNICIPAL CORPORATIONS. (Amend- 
ment of charters.) Mass.—The Supreme 
Court of Massachusetts in Graham v. Roberts, 
85 N. E. Rep. 1009, finds new problems in St. 
1908, p. 542, c. 574, amending the charter of 
Haverhill. It declares in the outset that the 
statute prescribes a very radical departure 
from the general methods of municipal gov- 
ernment, and it is even doubted whether the 
practical working will be satisfactory to the 
people who have adopted it. The regula- 
tions as to elections are principally assailed. 
They provide for a preliminary election for 
nominations for office, prohibit the use on the 
official ballot of the names of candidates 
named by nomination papers or by caucus, 
forbid the use of a statement of the candi- 
date’s party, and require that 25 voters shall 
request that a candidate’s name be put on 
the ballot before it shall be placed there. 
These are held to be valid regulations of the 
election of municipal officers and not in con- 
flict with Declaration of Rights, art. 9, pt. 1, 
providing that all elections ought to be free, 
and that the inhabitants of the common- 
wealth have an equal right to elect officers 
and to be elected for public employments. 


MUNICIPAL CORPORATIONS. (Notice 
as to defects in streets.) Minn.—The Waseca 
(Minn.) home rule charter restricts liabil- 
ity for injuries on defective streets unless 
written notice of the defect has been filed 
with the city clerk ten days previous to the 
injury. This provision is seemingly unrea- 
sonable in its sweeping restrictions. By it 
the unfortunate individual by some sort of 
necromancy must ascertain that he is about 
to be injured on a defective street and then 
notify the municipal authorities to guard 
against such an untoward occurrence. The 
Supreme Court of Minnesota in Schigley v. 
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City of Waseca, 118 N. W. Rep. 259, declares 
the provision entirely proper. After review- 
ing similar provisions in numerous charters 
it concludes that it is clear upon principle and 
authority that the legislature may grant or 
deny to individuals a right of action against 
municipal corporations for injuries resulting 
from the negligent manner in which streets 
and highways are maintained. Having this 
power, it may grant the right of action upon 
any conditions which it chooses to prescribe. 
It may therefore provide that the city shall not 
be liable unless it has had actual notice of the ex- 
istence of the defect in the street for a desig- 
nated or reasonable time before the accident. 


MUNICIPAL CORPORATIONS. (Power 
to prescribe skating rink hours.) Miss.— 
Relying on the power given it by the state 
to regulate dance halls and skating rinks, a 
municipality passed an ordinance providing 
that they should be closed from six p. m. to 
six a.m.,and that any person using such place 
of amusement within the prohibited time 
should be liable to fine or imprisonment or 
both. Johnson, the proprietor of one of these 
establishments, applied for an injunction, 
alleging that the ordinance was unreasonable 
and void and destroyed his business. In 
Johnson v. Town of Philadelphia, 47 So. 526, 
the Supreme Court of Mississippi held that 
every power given by a state to a municipality 
to pass ordinances, contained the implied 
restriction that the ordinance should be rea- 
sonable, and not destructive of a lawful occu- 
pation. It is manifest that this regulation 
will destroy Johnson’s business. Under pre- 
tense of regulation the business attempted 
to be regulated cannot be destroyed. Rights 
cannot be stealthily taken away, under a 
power of municipalities which is defensive 
and cannot perform the offices of a weapon 
of destruction. 


NEGOTIABLE INSTRUMENTS. (Buyer 
knowing paper void for usury cannot enforce 
payment.) N. Y.—A bank which purchased 
from an individual negotiable paper, know- 
ing it to be void for usury, is held, in Schles- 
anger v. Lehmaier, 191 N. Y. 69, 83 N. E. 657, 
16 L. R. A. (N. S.) 626, not to be able to en- 
force payment of it from the maker, notwith- 
standing a statute provides that in case of 
any usurious loans made only the interest 
shall be forfeited, with a penalty for exacting 
it, where the legislature has protected only 
holders in good faith without notice from 
defects in title to negotiable paper. 


PUBLIC SERVICE CORPORATIONS. 
(City ordinance fixing rates valid unless 
clearly confiscatory.) U.S. Sup. Ct.—In The 
Mayor and Aldermen of the City of Knoxville, 
appellant, v. Knoxville Water Company, 29 
Sup. Ct. 148, the Supreme Court of the United 
States, per Mr. Justice Moody, reversed the 
decree of the United States Circuit Court 
for the Eastern District of Tennessee, which 
had given judgment against the city, in a 
suit in equity which had been brought by 
the company to restrain the enforcement of 
an ordinance fixing the maximum rates to 
be charged (Jan. 4, 1909) :— 

“It cannot be doubted that in a clear case 
of confiscation it is the right and duty of the 
court to annul the law. Thus, in Reagan v. 
Farmers’ Loan & Trust Co. (154 U. S. 362, 
14 Sup. Ct. 1047, 38 L. Ed. 1014), where the 
property was worth more than its capitaliza- 
tion, and upon the admitted facts the rates 
prescribed would not pay one half the inter- 
est on the bonded debt; in Covington, etc., 
Turnpike Co. v. Sandford (164 U. S. 578, 
17 Sup. Ct. 198, 41 L. Ed. 560), where the 
rates prescribed would not even pay operat- 
ing expenses; in Smyth v. Ames (169 U. S. 
466, 18 Sup. Ct. 418, 42 L. Ed. 819), where 
the rates prescribed left substantially noth- 
ing over operating expenses and cost of ser- 
vice, and in Ex parte Young (28Sup.Ct. 441), 
where on the aspect of the case which was 
before the court it was not disputed that 
the rates prescribed were in fact confisca- 
tory, injunctions were severally sustained. 
But the case before us is not a case of this 
Rad... . 

“Regulation of public service corpora- 
tions, which perform their duties under con- 
ditions of necessary monopoly, will occur with 
greater and greater frequency as time goes 
on. It is a delicate and dangerous function, 
and ought to be exercised with a keen sense 
of justice on the part of the regulating body, 
met by a frank disclosure on the part of the 
company to be regulated. The courts ought 
not to bear the whole burden of saving prop- 
erty from confiscation, though they will not 
be found wanting where the proof is clear. 
The legislatures and subordinate bodies to 
whom the legislative power has been dele- 
gated, ought to do their part.” 


WILLS. (Bequests of personalty.) Del.— 
The rule in Shelley’s Case is held, in Jones v. 
Rees, 69 Atl. 785, 16 L. R. A. (N. S.) 734, not 
to extend to bequests of personalty. 
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JURIES OF ILLITERATES 


TRIAL now in progress illustrates 

the absurdity of following out to 
their logical conclusion the stricter rules 
that have grown up in connection with 
jury trials. If the jury system is not 
to perish altogether, a result which some 
writers have predicted to be inevitable 
in consequence of its defects, it is to 
be kept alive not by uncompromising 
adherence to rules that have outlived 
their usefulness, but by intelligent inter- 
pretation of the purpose of those rules 
and liberal construction of their letter 
and spirit. 

Were the rule that any juror is incom- 
petent who has read anything whatever 
in the public press regarding the cir- 
cumstances of an important case to be 
interpreted in its narrower and more 
rigorous sense, the outcome would be 
simply that in a short time no case of 
great public interest could be tried by 
anything but a jury composed entirely 
of illiterates. The doctrine to which 
lawyers have always been accustomed 
is that of the necessity of the jury being 
influenced by nothing whatever except 
the evidence adduced in the trial, in 
atriving at its verdict with regard to 
the facts in dispute. Are we to con- 


strue this principle so narrow-mindedly 
as to deem it necessary to place upon 
our juries none but men who, the more 
ignorant and stupid they are and in- 
different to the world’s happenings, the 
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better fitted they are to perform the 
function of a most vital part of the 
mechanism of justice? Or are we, on 
the other hand, to consider that men of 
sound and alert faculties, accustomed 
to watch contemporary affairs with a 
live interest, are the most competent to 
reach a dispassionate judgment with re- 
gard to any debatable facts, and are the 
less likely to be swayed by considera- 
tions prejudicial to the just settlement 
of acontroversy? Perhaps in time some 
such rule as this could be established, a 
rule seemingly in harmony with the ends 
for which the jury system exists. A 
juror who has read anything bearing upon 
the facts of a controversy is not thereby 
disqualified, unless the matter brought to 
his attention is such as might have led 
a reasonable man to form a prejudice not 
easily to be overcome. There would most 
surely be serious practical obstacles to 
the adoption of a rule like this, but 
it will perhaps serve to illustrate in a 
general way the sort of thing to be de- 
sired some day. 

We need for our juries not so much 
men who simply by accident have never 
come under the influence of a prejudicial 
view of facts in dispute, but rather men 
of the type that could resist that influ- 
ence and view any question fair- 
mindedly. As we conceive it, the con- 
stitutional phrase “‘an impartial jury” 
does not signify an ignorant jury, nor a 
jury devoid of the power to grasp the 
common-sense distinction between evi- 
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dence properly bearing upon the case 
and evidence irrelevant to the facts and 
therefore inadmissible. It would not 
be hard, we fancy, to show that a man’s 
common law right to a trial by his peers 
signifies that his rights are rather to be 
upheld by his being tried by men of a 
higher than of a lower mental type. 
We spoke in this department last month 
of the special demands made upon the 
intelligence of the jury by expert testi- 
mony, and we would emphasize at this 
time the conviction that the whole jury 
system must stand or fall by the stan- 
dard of intelligence required of jurors. 





THE RIGHTS OF A DOMESTIC ANIMAL 


The common law vests in a reputable dog 
the right of going and coming where he listeth, 
without charging his master for trespass. 
Chunot v. Larsen, 43 Wis. 543. 

The English Court of Appeal, in Higgins v. 
Searle, decided Feb. 8, seems to have declared 
a similar principle when it held that the 
owner of a pig or any other naturally harm- 
less animal is not liable foran accident due to 
its presence in the highway. 

The other day a motor car was proceeding 
quietly on its way through a New England 
village, when suddenly a chicken, pursued 
by a cat, crossed the road, scaring a little 
pony coming in the opposite direction driven 
by two little girls, one of whom carried a 
poodle dogin herlap. The poodle, spying the 
cat, in a second had jumped out of the pony- 
cart, and the driver of the automobile, in 
order to avoid running over the poodle, had 
to stop the machine in the middle of the road. 
A collie belonging to a woman in the motor 
car then leapt out before she could detain it 
and chased the poodle. The little girls had 
now lost control of the pony, and the chauffeur, 
seeing a runaway approaching, was eager to 
avoid a collision, so he started the machine, 
turning it sharply toward the gutter, but 
beholding the two dogs fighting there and the 
cat bristling on the opposite side of the road, 
he steered toward a stone wall over which 
the chicken was trying to escape, at which 
sight he so lost his nerve as to let the machine 
crash at full speed into the wall, where it was 
totally demolished. The owner of the auto- 


mobile then brought suit for damages against 
the owner of the chicken, claiming that it was 
entirely responsible for the accident. 

The Court, in giving judgment, said :— 

“There can be no possible doubt as to the 
chicken having been the proximate cause of 
the accident. For had the chicken not crossed 
the road, the cat would not have scared the 
pony; had the pony not been scared, the 
poodle could not have got out of the pony 
cart; had the poodle not left the pony cart, 
the automobile would not have stopped; had 
the automobile not stopped, the collie and 
the poodle would not have been in the gutter; 
had the collie and poodle not been in the 
gutter, the cat would not have hung round to 
see things through; had the cat not remained 
on the scene, the chicken would not have been 
trying to scale the wall; and had the chicken 
not been trying to scale the wall, the chauffeur 
would have kept his nerve and have saved the 
machine from accident. 

“Yet though the chicken caused the acci- 
dent, the chicken’s act was not in itself violent 
or dangerous. This chicken would doubtless 
have made a tender broiler; it was gentle and 
inoffensive, and not being fere nature its 
destruction of the automobile was uncon- 
scious and free from malice. Therefore, the 
chicken not having exceeded its common law 
rights, this action cannot be maintained, and 
judgment must be entered for the defendant.” 


JUDICIAL EFFICIENCY HAS NOT 
ATTAINED ITS MAXIMUM 


Judge William L. Putnam of the 
United States Circuit Court in an ad- 
dress at Boston a few weeks ago, 
deplored the unfortunate fact that 
we do not, as a rule, make our 
judgeships remunerative enough to at- 
tract the best lawyers, and said that 
ordinarily this country gets for judges 
and prosecuting officers by no means 
the best nor the ablest men. 

When our Chief Justices receive sal- 
aries of only $2000 in Oregon, $2500 in 
Nebraska, and $3000 in Arizona and 
twelve other states, is it strange that 
the administration of justice is no more 
efficient? Comparatively small salaries 
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may not have prevented able men in 
and around New York from accepting 
appointments to the Federal bench, but 
the danger of belittling the dignity of 
courts and of obstructing justice by 
incapacity is ever present, and one for 
which the American public needs to be 
continually on its guard. 


JUDICIAL “GRAFT” IN PERSIA 


“When I was in the service of his Majesty 
the Shah of Persia,’’ said Colonel Mesrop 
Nevton, Khan, in an address in New York 
last month, ‘‘I saw many women coming to 
the imperial palace, veiled, to ask for justice. 
The skill which women have obtained in 
looking after their affairs I saw illustrated one 
day at the palace of the Archbishop, as I will 
callhim. He was the son-in-law of the Shah. 
An old woman came, whose husband had 
taken a young and pretty wife, and died 
very suddenly soon afterward, when it was 
found that the young wife had possession of 
all the property and the old wife was even 
to be driven from the house. 

“*Yes,’ said the Archbishop, ‘I will do 
everything I can for you, but first you must 
give me $500.’ 

““T will give you more than $500 when I 
get my property, but now I haven’t a cent,’ 
pleaded the woman. 

“But she wept and pleaded in vain, and 
finally went off to try to get the $500, or a 
present which would be the equivalent. 

““T had to tell her to give me $500,’ said 
the Archbishop to me in a whisper, ‘for I 
have already taken $500 from the young 
wife.’ 

“You talk of ‘graft’ in New York,”’ inter- 
polated the Colonel, ‘‘but you want to go to 
Persia to see it in its refined condition. All 
this was done in open court.”’ 


A HUNG JURY 


A New York lawyer says that not 
long ago he was engaged to aid in the 
defense of a man on trial in a small 
New England town. The New Yorker 
was anxious to get back to the city, and 
pushed the case as much as possible, 
With the happy result that the jury 
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retired by one o'clock. The evidence 
had been conclusive, and a verdict for 
the defendant should have been ren- 
dered in a few minutes, but the darkness 
arrived without a sign from the jury- 
room. There was nothing else for it, 
after the judge had ascertained that the 
jury desired no instruction in the law, 
but to adjourn the court until the next 
day. 

The next morning eleven weary men 
and one with a dogged look upon his 
face filed into the jury box. The 
dogged man was the foreman. 

“Have you reached a decision, gen- 
tlenfen?’’ the Clerk asked. 

“No, we ain’t!’’ the foreman said, 
glaring at the eleven. ‘“‘We can’t come 
to no verdict. Ihave, but there’s eleven 
plumb fools on this ’ere jury!’’ 


Recorder Picquet imposed a fine of 
$30,000,000 upon each one of seven Negroes 
at Augusta, Ga., Feb. 12, for violating the 
health ordinances. When the laughter in the 
court-room had subsided he suspended sentence 
on condition that each one of the defendants 
deposited a dollar with the clerk. 


‘IS THERE A LAW OF FACTS? 


In his edition of Best’s Principles of 
the Law of Evidence, Mr. Charles F. 
Chamberlayne says that ‘‘the need for 
insistence upon a dominating influence 
for scientific principle in the treatment 
of evidence was seldom, if ever, greater 
than at the present time.” 

Commenting on Mr. Chamberlayne’s 
views, a reviewer of the work named 
says (7 Michigan Law Review 366, Feb.): 

His indictment charges the confusion of 
the law of evidence, which is a branch of the 
adjective law, concerned only with the es- 
tablishing of facts judicially, with rules of 
substantive law which themselves are con- 
cerned only with the definition of rights and 
obligations. And it involves further the 


charge that the judge in our modern practice 
has become subordinated to the jury in the 
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sense that for an error of the court in the 
application of some aes rule during the 
progress of the trial the judgment may be 
overturned, where for a like fault on the part 
of the jury there is no redress. In other 
words he objects to the doctrine that a litigant 
has a right as matter of law ‘‘to the observance 
of a precedent in connection with the adminis- 
tration of the rules of evidence ’’ which an 
appellate court will protect. His criticism 
goes still farther and insists that “confusion 
is worse confounded ’’ through the careless 
and inaccurate use of terms in the law of evi- 
dence itself. 

Whether all of us see as clearly these 
defects as does the editor, most of us are 
willing to accede to these charges as not 
wholly ndless. Not all are appreciative 
of the distinction between a fact to be proven 
and the proof of that fact. To speak accu- 
rately rules of evidence have to do with ways 
and means of proving a fact. Rules which 
are concerned with determining whether that 
fact need be proven, are not rules of evidence, 
but rather rules of substantive law; rules 
which determine the essentials of the right or 
obligation involved; in other words, define 
the right or obligation. And yet it is true 
that much of the material which makes up 
the bulk of many of our treatises on the law 
of evidence deals with questions of what are 
essential elements of particular rights and 
obligations. 


The reviewers of Moore on Facts do 
not seem on the whole to have realized 
the necessary bearing of the foregoing 
principles upon the methods adopted 
by this writer. One exception, how- 
ever, isnotable. Professor John H. Wig- 
more, if one can accept the initials as 
his in 3 Illinois Law Review 478 (Feb.), 
strongly disapproves of the expression 
used in the preface to Moore’s work, 
“the rule for measuring probative force 
of testimony,”’ and Moore’s observation 
that judicial precedents will be ‘‘treated 
with the same consideration by courts 
in the determination of questions of 
fact as is accorded to the reasoning or 
ex cathedra statements of judges on 
questions of law.’’ To quote Professor 
Wigmore :— 

In other words, there are rules of law 
which determine the weight or credibility of a 
piece of evidence which has been duly admitted 
to consideration. Now that proposition we 
deny. It is not known to the orthodox and 
traditional common law. So far as any 


courts nowadays are tending to recognize it, 
it is a bad tendency, and one that will wreck 
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our whole system of proof. 


If there is one 
thing for which the common law system of 


— and j stands, it is that the rules of 

evidence, as determined and — by the 

judge, are rules of admissibility alone, and for 

the judge alone; the weight or credibility is 

ve the jurors untrammeled by any rules of 
w. 


The Law Quarterly Review (Jan.), 
while it carefully weighs and criticises 
Mr. Moore’s work, does not refer at all 
to this point, and thinks that in spite 
of some faults it shows great care, 
accuracy and industry. It therefore 
congratulates Mr. Moore on his magnum 
opus. 

“Moore on Facts’’ is a work in a new 
field, but the idea that it opens up a 
new department of jurisprudence is one 
to be discountenanced. It will no doubt 
serve a useful function to the profession, 
but there is of course no such thing as a 
law of facts, in the sense of a law which 
has to do not with the admissibility of 
evidence but with its weight, as the 
weight of evidence is a matter left in the 
hands of the jury and is outside the pur- 
view of the law. 

No doubt the substantive law can 
often be presented in a topical arrange- 
ment to great advantage, as has been 
done, for example, in Oliphant’s Law 
of Horses, but works of this character 
should not obliterate the fundamental 
distinction between matters of law and 
of fact, and should not confuse one into 
imagining that the virgin territory sug- 
gested by Mr. Moore’s striking title can 
exist anywhere in the world of juris- 
prudence. 





LENGTHY COGITATIONS 


If Judge Vann, of the New York Court of 
Appeals, is to be believed, some lawyers in 
times gone by must have lived to ripe old 
age. In tne case of Elterman v. Hyman, 
192 N. Y., at page 127, the learned justice 
speaks of ‘‘the rules of equity, established 
after centuries of earnest thought by the 
most learned lawyers known to jurisprudence.” 

—Law Notes. 
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CRIME IN BLOOD FOR A CENTURY 


An Iowa lawyer claims to have traced 
the ancestry of an Iowa criminal back 
through one hundred years with the 
result that every offshoot of the family 
has been found guilty of crime. 

Through the hundred years there seem 
to have been no hereditary diseases other 
than a light scrofula. All have been 
otherwise healthy and strong. The 
family history is a record of crime from 
the worst nature down to petty thieving. 
From the first is traced an inclination to 
gain wealth without honest labor, and 
there is a pessimistic vein mixed in. 
A certain daring may exist, but there 
is also an element of cowardice, and 
fear to finish a fight. 

A deed of cowardice and of horror 
marks one big black blot upon the 
family’s history. Besides murder, there 
is also suicide. A most daring robbery 
was committed by another member of 
the family, and another is serving time 
in the state penitentiary for burglary. 
Larceny continuously plays a part 
through the hundred years. 

The record of this depraved family is 
itself an argument for the eradication of 
crime by education. In the history of 
the family there was poor environment 
accompanying the poor heritage. 


WHEN COUNCIL SHOULD WEEP BE- 
FORE THE JURY 


In Kentucky it has been formally adjudged 
that trial counsel may, in the discretion of the 
Court, be permitted to lie down on the floor 
and halloo at the top of his voice (Owens v. 
Commonwealth, 58 S. W. Rep. 422). Soalso 
the Supreme Court of Tennessee, through 
Judge Wilkes, has declared that cbunsel, in 
arguing a case to the jury, has the right to 
shed tears, and if he have tears at his com- 
mand, it may be counsel’s professional duty 
to shed tears (Ferguson v. Moore, 98 Tenn. 
342).— Bench and Bar. 
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A PREPOSTEROUS SUGGESTION 


In a small Southern town an old negro 
was being tried for theft. The old 
fellow had made a very complete raid on 
the smokehouse of a white neighbor. 

“Look here, Uncle,’ the Judge re- 
marked informally. “I hear that you 
have nine or ten coon dogs around 
your cabin. Is that correct?” 

“Yas sah, Mars Jedge! Ah sho’ is got 
de bes’ dawgs in dis state, sah,” the old 
man responded, beaming with pride. 

“You keep all those hounds, and yet 
come here and tell the court that the 
Teason you stole that meat and meal was 
that your family was starving? What 
do you mean by that?” the Judge 
demanded. 

The old fellow appeared deeply grieved. 

‘Now, Mars Jedge,”’ he protested, ‘‘yo’ 
sholy don’ spect Ah gwine ax my chillun 
to eat dawgs, do yo’, sah?” 


A PROFITABLE QUERY 


A correspondent, noting the Editor's re- 
quest for legal antiquities, facetiz, etc., sends 
us the following, for the lighter side of the 
Green Bag:— 


‘‘Quere: Can an allegation that a man re- 
ceived goods knowing they were stolen be 
supported by — that he ate for break- 
fast some poached eggs?”’ 


The Editor, on examining this contribution 
for the lighter side, feels constrained to 
express himself with all the tact he can 
command. The contribution is gratefully re- 
ceived, and is deemed highly appropriate for 
our pages, etc., etc., with, however, the addi- 
tion of a gloss to this effect—let no one sup- 
pose that a request for legal antiquities and 
facetie implies a desire for antiquated legal 
facetie! 

Can it be that our esteemed contributor 
committed an inadvertent slip of the pen 
and wrote lighter in place of heavier side? 
With all due respect we would humbly sug- 
gest that he raises a legal question which is 
to be treated in no spirit of levity. 
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At common law, a person eating poached 
eggs, even though he knew them to be poached, 
was not guilty of receiving stolen goods, 
neither was a person eating stolen goods, 
knowing them to be stolen, guilty of eating 
poached eggs unless the eggs were poached 
_as well as stolen. This rule has nowhere, to 
our knowledge, been changed by statute. 
But before we answer our correspondent we 
would like to ask: Why did he eat the 
poached eggs, knowing them to be stolen? 


OVERBURDENED COURTS 


A letter from Chief Justice Lucilius 
A. Emery was read at the recent 
annual meeting of the Maine State Bar 
Association, in which he expressed his 
own personal views regarding the delay 
in the decisions upon cases in the law 
court. He wrote:— 

This delay is not owing to the indolence or 
incapacity of the members of the law court, 
but is owing to the insistence of the bar and 
people that they shall do so much nisi prius 
and equity work. ... 

While the work of the law court is not so 
harrassing and exhausting as that of the 
practising lawyer, it is yet work requiring 
close concentration and often protracted 
mental application, with consequent ‘‘brain 
fag’”’ at times when no man can work. The 
justices need not only time for study, but 
time for rest and recuperation. 

Now I am not complaining. I do not ask 
for anything. I am only justifying, insisting 
that the justices are doing the best they can 
under the system. 

In the discussion before the Illinois 
State Bar Association last June of the 
proposal that appeals from the Appellate 
Courts of Illinois to the Supreme Court 
be granted by writ of certiorari at the 
discretion of the latter court, one of the 
members (Proceedings, pt. I, pp. 204-5), 
in speaking for the advantages of the 
writ, looked at the subject of the law’s 
delays from a different angle:— 

Mr. Herrington. ....... I do not 
believe the Supreme Court is overburdened 
with work. I have known the Supreme 
Court a long time [laughter]; I want to tell 
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you now that I knew those mena long time ago, 
I have been at the bar for thirty years in this 
state; there is only one man alive today that 
signed my license, and that is Judge Craig in 
Galesburg. When I was first at Ottawa 
there were four hundred cases on their docket; 
there are not that many now. Then these 
Judges were given a stenographer and type- 
writer, and when they got down to Spring. 
field they were going to grind out the decisions, 

Now, just as soon as they have a 
recess they make a break for their respective 
homes, as all good husbands do, and we get 
the decisions when they get ready to give 
them to us. That is about the way of it. 
[Laughter and applause. ] 

Mr. Page—I would like to wager some- 
thing that the Justices of the Supreme Court 
who signed this man’s license did not know 
the effect it was going to have on him or 
they wouldn’t have done it. [Laughter and 
applause. ] 


No doubt the bar, without meaning 
to offer an accusation of indolence or 
incapacity, sometimes errs in expecting 
the bench to turn out more work than 
can reasonably be demanded of it. 
Chief Justice Emery’s statement of the 
imperfectly comprehended duties which 
may be imposed upon a court, probably 
reveals a situation which is typical of 
many jurisdictions. 


A BARRISTER’S ANECDOTES 


Mr. Crispe, K.C., who is retiring from 
active practice, told several stories at a 
farewell lecture in London recently. The 
late Mr. Commissioner Kerr, he said, when 
alluding to the perjury that was daily com- 
mitted in law courts, had remarked, ‘‘David 
said in his haste that all men are liars. If he 
had been sitting here in this court he would 
have said the same thing at his leisure.” A 
little girl, when pressed by a judge as to 
whether she knew what would become of her 
if she told lies, said she was sure that she 
would go to ‘a naughty place,” whereupon 
the judge said, ‘‘Let her be sworn; she knows 
a great deal more than I do.” Sir George 


Jessel, when Solicitor-General, was having a 
passage of arms with the late Chief Justice 
Cockburn, whena “‘little creature at the bar,” 
leaning over to Serjeant Parry, said, ‘Why, 

















Parry, he drops his h’s!”’ Mr. Crispe would 
never forget the scorn on Parry’s face when 
he turned and said, ‘‘Sir, I would rather drop 
my h’s with Jessel in hell than aspirate with 
you in heaven.” Baron Bramwell was noted 
for his kindness to the younger members of 
the bar. Mr. Henry Fielding Dickens, when 
the junior of the ‘‘Home’”’ Circuit, was pre- 
sented to the Baron at Maidstone. He was 
introduced by Harrison as “‘the son of the 
well-known Charles Dickens.’’ ‘‘The son of 
the well-known Charles Dickens!’ replied 
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“You might as well say ‘the well- 


yy 


the judge. 
known Julius Cesar 





REPREHENSIBLE CONDUCT 


With one prominent attorney accused of 
helping to lynch another prominent attorney, 
it would seem that professional etiquette is 
not being so strictly observed in Tennessee 
as could be desired. Such proceedings on 
the part of a sworn officer of the law should 
be severely condemned.—Law Notes. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetie, and anecdotes. 
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A CORRECTION 


To the Editor of the Green Bag:— 


Dear Sir: Permit me to correct a mistake 
in my paper before the New York State Bar 
Association, which you published in your 
February number. 

The difficulty in the law of the state of 
New York, in reference to certificates of 
reasonable doubt in criminal cases, and a 
stay of execution consequent thereon, has 
been corrected by a recent statute which I 
overlooked. Chapter 479 of the Laws of 
1907 corrects the evil which had existed, by 
requiring the application for such certificate 
to be made on notice to the District Attorney 
at a regular special term in the district in 
which the commitment washad. This amend- 
ment had not been incorporated in my copy 
of the Code of Criminal Procedure. Hence my 
mistake, which I cheerfully acknowledge. 
Mr. Robert C. Taylor, the Assistant District 
Attorney of New York, informs me that in the 
County of New York since October 15, 1906, 
69 applications for stays have been made in 


the Supreme Court, of which only nine were 
granted. This is a great improvement, and 
creditable to both the Judges and the District 
Attorney. 

This reform, effected in New York, en- 
courages me to hope for success in the reform 
of such matters proposed in federal proce- 
dure. 

My mistake emphasizes the importance of 
the consolidation of the general statutes of 
the state which has been reported to the 
Legislature, and in the preparation of which 
the greatest pains have been taken. This 
will give us in systematic form the whole 
body of our general statute law up to date. 

And the reform thus effected illustrates the 
remark of Speaker Wadsworth that the Legis- 
lature of New York had been much more 
alive to the need of reforms, and much more 
ready to embody them in legislation, than is 
commonly supposed. 


Yours truly, 
EVERETT P. WHEELER. 
New York, Feb. 20, 1909. 
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The annual meeting of the New Hamp- 
shire State Bar Association is to be held in 
the first week of May. The president’s 
address will be delivered 4 Edwin F. Jones, 
Esq., of Manchester, N. H., and the annual 
odie by William B. Hornblower, Esq., of 
New York. 





The recent annual meeting of the Okla- 
homa State Bar Association was made inter- 
esting by the address on ‘Conservatism in 
Legal Procedure”’ read by Hon. F. W. Leh- 
mann of St. Louis, president of the American 
Bar Association. Mr. Frank Wells of Okla- 
homa City read a paper devoted to a review 
of the legislation of the year 1908. Mr. 
Charles West, Attorney-General of Oklahoma, 
was delayed in getting to the meeting by a 
railroad wreck, and was prevented from mak- 
ing his address by business that compelled 
him to return to Guthrie. 





Of the new Taft Cabinet it is notable that six 
are lawyers, Senator Knox, Mr. Wickersham, 
Judge Dickinson, Judge Nagel, Mr. Ballinger 
and even Mr. Hitchcock, who has been ad- 
mitted to the bar. Mr. Taft, in his speech at 
the University of Pennsylvania on Washing- 
ton’s Birthday, said: ‘‘In a wide sense the 
profession of the law is the profession of gov- 
ernment, or, at least, it is the profession in 
the course of which agencies of the govern- 
ment are always used, and in which the prin- 
ciples applied are those which affect either 
the relations between individuals or the rela- 
tion between the government and individuals, 
and all of which are defined by what, for 
a a better term, is called ‘municipal 

w. 


The trial of Col. Duncan Cooper, his son 
Robert Cooper, and John D. Sharp at Nash- 
ville, Tenn., on the charge of killing ex-Senator 
Edward W. Carmack, has been marked by 
extraordinary conditions as regards the con- 
stitution of the j The law prohibited 
the drawing for the jury of any one who had 
talked with a witness to the murder or talked 
with some one who had talked with the wit- 
ness. The Supreme Court having held that a 
newspaper printing verbatim testimony be- 
came a witness who had talked to a witness, 
every one in the county who had read the 
newspaper testimony became ineligible to sit 
as a juror. After calling 3019 names to fill 
twelve places, a jury was at last impaneled, 
astonishing from the fact not only that none 
of the dozen has read a newspaper since be- 
fore the killing, but that four of the jurors 
can neither read nor write, and two others 
understand English only indifferently. 


Governor Charles N. Haskell, of Okla- 
homa, was indicted by the United States 
grand jury Feb. 3 for conspiracy to defraud 
the Government in connection with the 
scheduling of Muskogee town site lots. 





Henry M. Hoyt, Solicitor-General of the 
Department of Justice, who, it had been 
rumored, was to be appointed Under Secre- 
tary of State under Mr. Knox, was recently 
stated to have pene ae arrangements to go 
to Philadelphia at the close of the administra- 
tion to enter the private 
Mr. Hoyt wasa classmate at 
Taft. 


ractice of law. 
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Indictments against the New York World 
and Indianapolis News for alleged libel were 
returned Feb. 17 by the District of Columbia 
grand jury. Later, bench warrants were 
issued for the arrest of the men indicted. 
The indictments made the Press Publishing 
Company (the World), its president, Joseph 
Pulitzer, and Editors Caleb M. Van Hamm 
and Robert H. Lyman, and Delevan Smith 
and Charles R. Williams, owners of the 
Indianapolis News, defendants. 





The late M. Alcide Darras, founder and 
editor of the Revue de Droit International 
Privé of Paris, who died a few months ago 
at the age of forty-seven, began his literary 
career by writing a university thesis for his 
doctor’s degree on the subject, ‘‘De la Repré- 
sentation Judiciaire en Droit Romain.”’ Other 
early works were a treatise on trade marks, 
and also one on the subject, ‘‘De la Propriété 
Litiéraire, Artistique et Industrielle dans les 
Rapports Internattonaux,” a portion of which 
was later published in his work, ‘‘Du Droit des 
Auteurs et des Artistes dans les Rapports 
Internationaux.”” These works were the be- 
ginning of labors of which the foundation of 
the Revue de Droit International Privé twenty 
years later was to be the crown. After get- 
ting his doctor’s degree he continued to study, 
in Paris, and wrote steadily, much of his work 
being anonymously dispersed through the 

ages of reference-books and reviews. In 
his contributions to the Journal de Drot 
International Privé and the Recueil Sirey, 
he showed himself a jurist of profound learn- 
ing. He was secretary of the Society of 
Comparative Legislation in 1889, secretary- 
general of the International Literary Artistic 
Association in 1892, secretary of the Section 
of Trade Marks at the Industrial Property 
Congress in 1889, associate of the Institut 
de Droit International, and a charter member 
of the Society for Legislative Studies. He 
was not only a learned but a prolific writer 
upon subjects of commercial law and private 
international law. 
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A hostile conclusion has been reached in 
England by the Council of the Law ee 
on the proposal that the County Courts should 
be made branches of the High Court of Jus- 
tice. The London Law Journal is of the 

inion that this decision does not represent 

e views of the profession as a whole, which 
favors the amalgation as a beneficial reform. 


A bill to establish a United States Court 
of Patent Appeals was favorably reported 
to Congress from the House Judiciary Com- 
mittee Feb. 13 by Representative Tirrell of 
Massachusetts. It provides for a court of 
five members to sit in Washington, the chief 
justice to be appointed by the President and 
the four associates to be designated from 
among the judges of the federal, circuit and 
district courts by the Chief Justice of the 
Supreme Court of the United States. This 
measure has been urged by the American 
Bar Association and manufacturing associa- 
tions for ten years. 


Hon. Carroll D. Wright, for a score of years 
United States Labor Commissioner, a statis- 
tician of world-wide reputation, and for sev- 
eral years — of Clark College, in 
Worcester, ass., died February 20. Mr. 
Wright’s legal career was overshadowed by 
the public offices which he held. In October, 
1865, at the age of twenty-five, he was ad- 
mitted to the bar of Massachusetts, and prac- 
tised for several years until elected chief of 
the Massachusetts Bureau of Labor Statistics 
in 1873. He made a specialty of patent law 
and acquired a practice worth approximately 
$10,000 a year. After entering upon the 
census work to which his life was largely de- 
voted, and gaining eminence as a statistician 
and some fame as an economist he gave no 
more of his time to the practice of his pro- 
fession. His literary work was practically 
confined to statistical and economic subjects. 


In memory of her father, the late Franklin 
B. Gowen of Philadelphia, an eminent lawyer 
and president of the Philadelphia & Reading 
Railroad, Mrs. Esther Gowen Flood has given 
the University of Pennsylvania $100,000 to 
establish graduate fellowships in the Depart- 
ment of Law. The work of the holders of the 
fellowships is to be prescribed by and exe- 
cuted under the immediate supervision of the 
Law Faculty. The amount of the income 
payable to each Fellow is left entirely to the 
discretion of the University. This gift enables 
the University from year to year to select 
three or more of the brighter graduates of the 
School; remove them from the necessity of 
immediately taking up the practice of law, 
and give them the opportunity to make a 
worthy contribution to legal knowledge and 
» best preparation for the work of the pro- 
ession. 
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Speaking to Oxford undergraduates intend- 
ing to enter the legal profession, the president 
of Magdalen College referred recently to the 
excellent effect of the Rhodes Scholarships, 
remarking that the Law School at Oxford 
was becoming an imperial school of law. 


The four South African Colonies, through 
a joint national convention, have put forward 
the draft of a Constitution which is to be 
considered by the separate Parliaments and 
finally submitted to the British Parliament 
for ratification. The bill contains some re- 
markable provisions. 


The Newfoundland fisheries treaty, signed 
at Washington Jan. 27, goes to The Hague 
for adjudication on cy points. America 
will be represented there by a formidable 
array of counsel. The court of arbitration is 
to consist of five members, of whom Judge 
George Gray of Delaware may be one. 


Former President William Ramsey of the 
German National Bank of Pittsburgh, who was 
charged with having bribed members of the 
City Council to have the bank made one of 
the city depositories, was found guilty Feb. 18 
on the specific count of giving Councilman 
Klein $17,500 for that purpose. Klein has 
given the authorities a confession on the 
basis of which a number of millionaires and 
political leaders have been summoned before 
the grand jury. 


In excluding from evidence an alleged 
confession of burglary by a boy, Feb. 23, 
Judge Foster of the Court of General Sessions 
in New York characterized the ‘‘third degree,’’ 
or police ‘‘sweating’’ process, as barbarous: 
“This ‘third degree’ is a dangerous thing. It 
borders on the Spanish inquisition. I do 
not say that this is a fact, but there is that 
feeling and impression and public policy re- 
— of course, that no one ought to be 
orced to give testimony against himself.” 


Sir Gorell Barnes, who lately resigned from 
the bench of the High Court and on Feb. 16 
took his seat in the House of Lords as Baron 
Gorell of Brampton, declared recently at 
ee that the amalgamation of the two 
branches of the legal profession in America 
had serious drawbacks, a er and more costly 
trials resulting from the fact that the men 
engaged in them were not in touch with each 
other. In England, it was possible generally 


to command the services of men particularl 
ee eg with a particular branch of wor 
before a particular judge, whose touch with 
one another and with the judge was such that 
he did not believe that in any country in the 
world cases were so easily tried and handled 
as in England. 
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Professor J. H. Beale, Jr., of Harvard Law 
School has in preparation a collection of 
“Cases on Municipal Corporations.” 


The land title registration law, or Torrens 
system, went into operation in New York 
state Februa 1. The law sets apart a 
special Land ‘Tone of the Supreme Court for 
hearing land registration cases, and provides 
for,the qualification of lawyers, conveyancers, 
and title companies, as examiners of titles. 
Whenever such an examiner lays before the 
court any 200 evidence of the validity of a 
title, the court will order the title registered 
unless at the time appointed for the hearing 
claimants against the title appear and estab- 
lish their claims. 





The national House of Representatives 
passed the Tirrell bill Feb. 6 making important 
changes in the National Bankruptcy Act, after 
a motion to repeal the Act altogether had 
been defeated the comparatively close 
vote of 111 to 182. The bill as it goes to the 
Senate fixes the compensation of receivers 
definitely so as to prevent abuses in par- 
ticular cases. To facilitate the collection of 
assets in remoter districts ancillary jurisdic- 
tion is conferred upon all district courts. 
The exact scope of the law is set forth clearly 
in one paragraph. Trusteesget further powers 
as the representatives of the creditors. Further 
provisions are made against settlements giv- 
ing preference to any creditor or set of 
creditors. 
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The penal code of federal criminal law was 
canine March 4 by the adoption in both 
houses of Congress of the conference report 
on the bill drafted by a joint commission, 
The revision defines more clearly the jurisdic. 
tion of the federal courts in cases coming within 
admiralty law; it enlarges the statutes so as 
to reach new methods of committing crime 
and the extension of American territory; it 
prohibits not only ‘‘obscene literature” but 
“filthy literature”’ from the mails; it eliminates 
some of the so-called ‘‘Klu-Klux”’ laws. The 
code is referred to on page 116 of this number 
of the Green Bag. 


Speaking of the censorship of British plays, 
apropos of the prohibition of any burlesque 
upon the popular success ‘‘An Englishman's 

ouse,”’ wherein the dangers of invasion are 

nt. dl represented, the London Law 

ournal says that it might be well to attach 
the censorship to the Home Office, rather 
than to the office of Lord Chamberlain, so that 
a cabinet minister might become responsible 
for its proper working, or to abolish the posi- 
tion altogether. ‘‘When a play is blasphemous, 
seditious, or indecent, the persons concerned 
in its representation are indictable at Common 
Law, and the Executive could set the police 
in motion on a proper occasion. The present 


system creates intermittently a sense of injus- 
tice, which would not arise if the stage, like 
the Press, were subject only to the ordinary 
law; or if, at least, some right of appeal were 
given from the present arbitrary discretion of 
the Censor.” 
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in advertising his profession. 
on the confidence 


duce that feeling of confidence. 





PROFESSIONAL DIRECTORY 


‘“‘* Professional ethics’ prevent a solicitor using display type and puffing statements 
The financial success of a solicitor’s practice is founded 
is clients have in him, and any amount of circus posters cannot = 

A good professional card inserted in two or three 
standard and reliable lists of selected attorneys is all that is necessary in the way of 
advertising.’’ Canadian Law Times, January, 1909. 














Connecticut 
LIVINGSTON W. CLEAVELAND and 
CLARENCE W. BRONSON 
Law Offices, 828 Chapel Street 





New York Rochester 
JOHN H. DAILEY, Attorney 
Commercial, Corporation and Probate Law 

718 Powers Building 





District of Columbia Washington 
LOUIS ADDISON DENT 
Attorney and Counsellor-at-Law 
Fendall Law Building 


New Jersey Jersey City 
JOHN WAHL QUEEN 
Counsellor-at-Law 
Commercial Trust Building 











Illinois Chicago | New Jersey Newark 
HUFF & COOK GEORGE H. PIERCE 
Attorneys and Counsellors Counsellor-at-Law 
108 La Salle Street 164 Market Street 
Maine Belfast | North Dakota Devils Lake 
MAURICE W. LORD BURKE, MIDDAUGH & CUTHBERT 
Notary Public Attorneys and Counsellors-at-Law 
Corporations Organized Hayford Block General Practice 
Maryland Baltimore | Pennsylvania Philadelphia 


CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 


CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
607-610 Provident Building 








Massachusetts Boston | Rhode Island Providence 
EMERY B. GIBBS EDWARD C. STINES 
Public Administrator for Norfolk County Attorney-at-Law 
704 Tremont Building 942-943 Banigan Building 
New York City | Wisconsin Milwaukee 


WM. SETON GORDON 
Attorney-at-Law and Counsellor 
141 Broadway 


BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 





New York City 
WILLIAM F. LETT 
Notary Public and Commissioner for all States 


335 Broadway 


Quebec Montreal 
JOHN J. CREELMAN, B.C.B. 
Barrister, Solicitor, etc. 

Merchants Bank Building, St. James Street 





New York 
MACOMBER & ELLIS 
Attorneys-at-Law 
D. S. Morgan Building 


Buffalo 





Manitoba Winnipeg 
FERGUSON & RICHARDSON 
Barristers, Solicitors, etc. 

Canadian Life Building 
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OME music never grows old, particularly if it recalls 


pleasant memories. The Edison Phonograph can 
reproduce for you the marches, ballads and airs that 
stirred you in the old days, just as well as it can sing the 
song that is the current hit in the metropolis, doing it 
with a clearness, a fidelity and a beauty and volume of 
sound that is not to be found in any similar instrument. 
The Edison Phonograph is all things to all men at all 
times. Simply by changing a Record it may be a brass 
band at one moment and a violin virtuoso the next, a 
singer of ragtime or of grand opera, a funny vaudeville 
team or a quartette singing a sentimental ballad. 


If you haven’t heard the Phonograph lately, you’ll be 
surprised at the wonderful improvement in the new 


model Edison with the big horn. 


Ask your dealer to 


show it to you or send to us for booklet describing it. 


National Phonograph aco a N. J. 
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Lift ifriconifit 


Two Great Library 


Treasured In oo of American Homes 


and Gift Books 


100,000 ALREADY SOLD 


THE HAPPY HABIT 


There is no other book like “* P y Habit.” A 
rare book of good bye ma fullo —— chatty 
reminiscence that ‘ ngs over’’ and = po of 
happy living — not all rollicking, but 
cheery. It’s so human that it readily ts itself 
to the personality of the reader, giving delight‘and 

pene by its charmi conversational tone— 

e one friend visiting with another. In thisi itis 
a hes companion to “Heart Throbs” and 
makes a most acceptable gift to man or woman, 
Nearly 500 a Sew bound, gold illumi- 
nated cover. e $1.50 








HEART THROBS 


Fifty thousand people in all walks of life made 
ya book their own—their very own—by contribu- 
gems of sentiment in wit, humor, pathos, 
je IF with the masterpieces of all the authors 
of note, that have appealed to them in their own 
lives. Nearly one thousand “favorites” gleaned 
from all literature down to the present day, to lie 
on the library table for little “peeps” of inspiration 
and comfort. In uniqueness and worth “ Heart 
Throbs”’ fills a special ‘‘ want’? among the ae 9 
of books. Nearly pages, handsomely 
gold, ileminated cover. Price $1.50. 





Either Book, Edition de Luxe, Full Morocco and Gold Binding, $3.00 Net 
At All Book Stores or Direct from Chapple Publishing Co., Boston 








PUBLISHER’S SPECIAL OFFER 
Both books combined with one year’s subscrip- 
tion to THE NATIONAL MAGAZINE, the favorite 
magazine in a quarter million homes, edited by 
Joe Mitchell Chapple, author of ‘‘ Happy Habit.”’ 


$4.50 value for $3.00 








COUPON 


CuaprpLe Pusiisxine Co., Boston, Mass. 
GENTLEMEN : Enclosed find $ 


for which lease send me “ Heart Throbs,” “‘ The 
Happy Habit ’’ and one year’s subscription to The 
National Magazine. 

ih acnnceseccnahakadesaaennhensecaahaneeres 
ain basics nse csnwndensanseescneoesaauneaee 
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